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STUDY PLAN DEVELOPMENT SESSION

MR. WELCH: So the purpose of us coming together
now iswe have all worked very hard for the last two days
developing various aspects of the process, so that our
purpose here now isto hear the final product that you have
come up with. We have a court reporter here today. So what
issaid here today will be read into the record and
submitted to the rulemaking docket. So having said that, if
there are questions or if you are a speaker, please identify
yourself and who you arewith. And also if you ask a
guestion at any time, once again we would ask you to speak
loudly and say your name and who you are with.

| guess some of the groups are planning to submit
some documents to the record and so | would ask whatever
documents you have, that you would give them to our court
reporter and then that will be included with the transcript
of this meeting.

Before we go much further, | would like to invite
the director of the Office of Energy Projects, Mark
Robinson, to say afew words.

MR. ROBINSON: Who?

MR. WELCH: That isnot your name anymore?

MR. ROBINSON: First, acouple of things. Can

you al hear me? If | talk like that, you can't hear me?



All right, these things make me nervous.

| asked John Clemmonsiif we are better off today
than we were two days ago, and he emphatically said, yes,
that we have made great progress. And | was thankful for
that.

Just a couple of things | wanted to talk about.
Thisis, and | have said this before, and | certainly mean
it, it isan ongoing process. We are not done. It isnot
one of those old FERC NOPERS where when we issue, that is
what we think and that isit. We are going to try to put
this together with the assistance that you all have given us
to date and with the help of the agencies and come up with a
NOPER that will be awork in progress. Thereisalot more
work to bedone. That iswhy we are taking it on the road
again once we get that NOPER out there. So no one should
feel that the dieis cast, and even with the NOPER comes out
and the Commission votesit out, that that istheway it is
going to be. That isnot the way thisis designed and isn't
the way it has been sold to the Commissioners, that it is
going to be done that way. We are very earnest in wanting
to take this and then true it with you all and see what
progress and improvements we can make in the next phase of
this.

The second thing | wanted to mentionis| had a

chance today to sit down with some of the Tribal



representatives. And we are going to do a couple of things
in the remainder of thisto try to make it more responsive
to Tribal concerns. One of those thingsisthat Annis
going to figure out who to designate as sort of the Tribal
liaison. And that will be an individual that they can deal
with and then that person can act as-- | hesitate to use
the word advocate within FERC but at |east someone within
FERC who has a very direct relationship with tribes and
their concerns and can make sure that those get expressed
and afull airing here at the Commission. And | don't know
how we are going to let people know who that person is, but
we will certainly figure that out and Ann will take care of
that and make sure it happens. | am putting, and have
aways put alot of confidencein Annto make sure this
happens. And if you haven't noticed, sheisdoing agreat
job with it so far and will make sure this all gets done.

That was the other thing | wanted to make sure
and personally say. | want to reiterate Tim's thanks for
coming here. Everybody looks alittle bit worse for wear
and that isagood sign. | would hate to see alot of fresh
facesright now. And we are not there yet. Just hang with
us. Keep an open mind about it and let's see if we can get
this thing wrapped up by July. Evenif some folks don't
think we can, | think we can get it done. Thank you all so

much. | appreciate it.



MR. WELCH: Thanks, Mark. So to begin our final
reports, | guesswe will just go in sort of order of the
process. And so we will begin with group number one, the
early application development. And before that group gives
their final report, | wanted to call Kathryn wantsto say a
few words.

MS. MESSERSCHMITT: Thanks, Tim. | am hereasan
environmental planner and trying to ensure that North Fork
Motto Ranch is represented properly, and hopefully | have
donethat. But | wanted to talk alittle bit about group
one, the people | have worked with the last couple of days.
So | am going to take off my North Fork Motto Ranch that
because | don't speak for tribal council at North Fork Motto
Ranch, | only represent their wishes. Andthisisa
personal thing. So | am going to take that hat off.

Group one has worked very hard, maybe doesn't
have as much to show as group two, but the intent -- the
diligenceisthere. They have worked very, very hard. And
| just thought it was important to commend them for their
interest and their commitment to make sure that Native
American issues are addressed. | mean we battled back and
forth in agood way about consultation, what it means, and
whereto put it in the process. But thefact itiseven
going into the process shows that they wanted to think

outside the box because that hasn't been done. Itisnotin



the traditional process and it isin this new process, this
integrated process where we hope it will stay.

And the group has worked very, very hard to
addressthose issues. And it has been alearning process.
They have asked questions about how to address a tribe and
al those very germane questions that have to deal with
Native American iSsues.

AsMark was saying, with the tribal liaison, |
agree with him. | think Ann is doing the best she can and
isworking with apure heart to try to incorporate Native
American issues. But with group one, | think they are
trying to implement that and put it into an integrated
process. Anditisadifficult thing to do, whichiswhy |
wanted to commend them.

S0, thanks to group one. You did agreat job
with that.

MR. WELCH: Okay, so asfar as group one, the
early application development, | will invite john Suloway up
to give the group final report.

MR. SULOWAY:: | would aso like to thank the
representatives from group one. We started out kind of
rocky, and | think that istypical of any collaborative
process. But | think we have wound up in agreat place. To
give you an example of how well we are doing, Kathryn wrote

my notes from NMPF so that is a pretty good indication that



we are on the same page. And in those placesthat we are
not, we have agreed to disagree and aso to basically show
where we disagree for you guys to show that aswell aswe
are.

So, basically, what | am goingtodois
emphasizing that quality is more important than quantity, we
have few pages but they are very high quality. What we did
iswe put together a process that basically goes-- | am
sorry, Julie, thisisthe box format as opposed to the text
that goes from the very beginning of the process through the
study phase. And group two, of course, is going to take
over in the study phase.

So thefirst step, pre-notice of intent isthe
applicant receives aletter from FERC and that letter is
basically awake up letter and says your license is expiring
in"X" number of years, and we want you to take some action
with regard to that. And FERC hasidentified alist of
stakeholders that is copied on that letter.

Now, on your handout thereisapage, and itis
the second to the last page that basically saysthe details
of the pre-NOI letter. So | am not going to review that
right now. Wewill review that alittle later, but | just
wanted to make you aware that we do have alittle more
thought besides the fact that it isjust awake-up letter.

And | will go over that in aminute but basically itis



kicking off the process, FERC kicking the applicant, if you
will.

The applicant then prepares what we are calling
document A. And document A isbasically a project
description package. It describesthe package, whereit s,
and in asimple way how it operates. It also explains that
the licensee is going to be kicking off this re-licensing
process and is going to be inviting the stakeholdersto a
sitevisit and ameeting. Infact, the next step in the
processisthat meeting and the site visit with al the
stakeholders, and | underline all the stakeholders. And we
define al the stakeholders as including the applicant,
FERC, the federal and state agencies, the NGOs, and the
general public.

AUDIENCE SPEAKER: And thetribes.

MR. SULOWAY: And thetribes, | apologize. Thank
you.

At that meeting, the purpose of that meeting is
to basically describe the project and how it has operated to
kind of serve as background. But alsoit isvery important
to describe for al of the stakeholders, because there will
be arange of experience, what the FERC re-licensing process
isall about and, specifically, if there isasingle process
that has different tracks in it, what the advantages and

disadvantages are of a particular track and what they are



kind of tailored to.

| would also at that meeting describe the roles
of various stakeholders within the process, what FERC does,
what the mandatory conditioning agencies do, what the tribes
do, what the general public does. So that again kind of
kicks off the process.

The applicant isinterested in getting alot of
information. If thereis existing environment information
that the agencies have, they can contribute that. If there
are specific issues that the agencies already know about or
the general public knows about with regard to that project,
that getsraised aswell. Because one of the things that
the applicant wantsto do is get feedback of what it is
going to be like to re-license that process because the
applicant ultimately has to move forward with a particular
process to be determined who approves or doesn't approve
what process the applicant be using. But the applicant
wants that information, at least in part, to make their
choice with regard to the path.

Did | do that okay, Kathryn? That wasn't too
biased?

After that meeting, but in very close proximity,
the FERC would contact the tribe or tribes in the area of
the project and initiate consultation. And what we mean by

initiate consultation is thisis the step in which FERC
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basically saysto them the applicant is starting to

re-license this project, you are within the project area or
nearby or whatever, and we are interested in getting the
tribeinvolved. And one of the primary questions that we
need to deal with isfrom a government-to-government point
of view are you interested in meeting only directly with
FERC or do you want to meet with the applicant or both.
That iswhat starts off the 106 consultation.

In the next step, the applicant would file its
Notice of Intent, we are out a step there, request 106
consultation and ESA designation. It would also provide al
the stakeholders with document B, which | think we arein
agreement is basicaly theinitial consultation document.
And it would a'so include a description of the process with
aschedule and milestones.

With regard to the contents of document B, we did
arough cut, which is about the third page in your handout,
and it would include alisting of the stakeholders; abasic
general description of existing environment; arequest for
available information from the stakeholder; history of the
project; project description and operation; preliminary
issues as identified by the applicant; preliminary
information needs on current conditions, on impacts, and
that can be both positive and negative impacts; a summary of

relevant management plans, that isalisting of the
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management plans and may be alisting underneath each one of
those sections of the management plans that were relevant;
listing of the draft milestones in the schedule; additional

studies that the applicant needs to describe existing

conditions. And one thing that we did not resolve was
whether or not it should include a summary of the
consultations that the applicant had basically done, and we

can talk about that.

So the applicant has distributed document B to
all the stakeholders, and FERC initiates 106 -- that is out
of place, we will haveto fix that, and ESA designation. It
notices the stakeholder meeting, which is coming up, which
is essentially the scoping meeting. It isthe scoping
meeting. And asks for comments and also tells the folks
about the criteriathat are necessary in order to deem a
study request necessary.

AUDIENCE SPEAKER: | am sorry, John. Did you say
that was out of place?

MR. SULOWAY: Wdll, it seemsto methat if -- the
reason | have said this twice now iswe have got FERC
initiating tribal consultation up there.

AUDIENCE SPEAKER: | seewhat you are saying.

MR. SULOWAY:: Itistwo different things.

AUDIENCE SPEAKER: Yes.

AUDIENCE SPEAKER: Itisintheright place.

12



MR. SULOWAY: Okay, then somebody is going to
haveto explainit to me.

Then thereis the scoping meeting, which isthe
middle box in the second row there, where you identify the
issues that need to be addressed by the applicant. If there
are any guestions that the stakeholders have on the initial
consultation document, that isalso done. And also if there
isany missing information in the document, that is also
identified. And that isa physical meeting, if you will.

After that meeting, the stakeholders submit
comments on the adequacy of document B, that isisthere
enough existing or isthere enough information in that
document to describe the existing environment; what issues
the applicant needs to address in the re-licensing; and what
information needs to be gathered to address those i ssues.
And weincludein that information the information that the
401 agencies and the mandatory conditioning agencies need,
and for preliminary study needs.

And we were kind of careful about how we worded
thiswith regard to preliminary study needs. We understand
that information comesin avariety of different ways. It
could be information that comes directly out of abook or it
could be information that is actually gathered in afield
study. We were being careful about listing preliminary

study needs to as to avoid any positional type, arguing is
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the wrong word, confrontations where, for instance, and NGO
or astakeholder could suggest that a particular study be

done with a particular methodology that gives the applicant
heartburn. We ask the stakeholders to take that into
consideration when they have put in their study request
because after al the folks in the process are interested in
getting the information gathered and they may have to work
out later exactly the methodology that is used.

In addition, FERC would submit comments on the
issues that need to be addressed, the information that needs
to be gathered to address the issues, and the preliminary
study needs. And if document B needed some additional
information in FERC's eyes, that that would also be
included.

After the applicant received these comments, they
would provide FERC with the draft SD-1 and would also
respond to the comments that were received in the previous
box and again would provide a draft schedule, if you will,
of the process, the milestones, and the things that need to
be accomplished.

In addition, the applicant would be distributing
its draft study plan, which would include any disagreements
that the applicant has with information or studies that had
been requested by the stakeholders and al so any supplemental

information that it could gather right away that folks said
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was missing from document B.

These processes, if you will, are running in
parallel. That isthe applicant has put together the first
draft of scoping document number one and at the same time
has put together the draft study plan. Since scoping
document number one ultimately is going to be aFERC
document and the study plan is basically being prepared by
the applicant, there are two documents that are linked that
are separate.

FERC evaluates scoping document number one and
issuesit onitsown. It may decide that what was prepared
by the applicant was adequate. If not, then it could make
some changesin there. There would be an opportunity for
the stakeholdersif they disagreed with FERC about what it
was requiring of the applicant to provide comments. And
then there would be an opportunity, if necessary, to revise
SD-1. We are not anticipating that thisis going to happen.
We figure that most of the time that FERC will have gotten
it right but there were some examples that we discussed in
the meeting where there were some omissions that were just
mistakes and those corrections could be made.

Just standing back for one minute, what we
envisioned in scoping document number one was that each of
the issues would be written up in the following manner. At

the top of the sheet would basically be a description of
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what theissuewas. It would aso include what the
management goals were that were related to that particular
issue. Therewould be adescription of the information that
was necessary to address that issue. And also there would
be the inclusion of statements about what the geographic
scope should be, what the temporal scope should be, et
cetera. So there would be a pretty good idea of exactly
what kind of information would need to be acquired in the
study plan.

With regard to the study plan itself, after the
applicant distributed the draft study plan, FERC and the
stakeholders would provide comments on that draft plan and
also if there were things that were missing, if therewasa
study that should have been in there that wasn't, then that
would be included aswell. The applicant would revise the
study plan and then FERC would issue the study plan and the
schedule. And we keep saying "schedule" but basically itis
asummary of the process and the milestone datesin there.

Thelast line has to do with if there was an
information request, the applicant would prepare -- whereis
our dispute resolution on the studies, guys?

AUDIENCE SPEAKER: | think we missed it.

AUDIENCE SPEAKER: It didn't get on there.

AUDIENCE SPEAKER: Wetook off anything that

could be used another place.



AUDIENCE SPEAKER: That isright. We needed to
see the dispute resolution process before we figured out
where to --

MR. SULOWAY': Oh, that isright. Okay, thank
you.

If there was someinformation, "IR" is
information request, that the applicant couldn't provide
right away with regard to document B there, the third
pathway, if you will, is that the applicant would provide
that information to the stakeholders later on in the process
so that, again, document B, the description of the existing
environment would be in the format of a EA or EIS and so
that additional information would be added to the document
some time in the path sooner rather than later but
ultimately it could actually be in the application itself.

So that is a description of the process. Canwe
go to the next slide? Should | ask for questions at this
point? No?

Document A, | have already described. That is
basicaly the letter that FERC sends wakening up -- or the
document the applicant sends out inviting people to the site
visit. | have reviewed what isin document B so go to the
next slide.

Now, there are a number of issues that we did not

resolve. One of theissues had to do with who picksthe
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process and whether or not there should be more than one. |
think you all know that that isabigissue. If thereis
going to be more than one process, which certain people
believe is very important, we did all agree that the
stakeholders should have input or comments on that decision.
When the decision took place, which process would be used,
if there was more than one process, we did not resolve. |
think there was genera interest in having it early so that
things did not get delayed, but we could not point to a
particular, if you will, in the diagram. And who decidesis
definitely unresolved. So let's go to the next dlide.

Yes, this| didn't go over. | think thisis
important, details of the pre-NOI letter. Thisisthe
letter that FERC sends to the applicant, the wake-up |etter;
an outline of document B would be the initial consultation
document; alist of known stakeholders, which would be
copied on the letter but basically telling the applicant
when you send out your letter inviting people, these are the
stakeholders at a minimum you should contact; a summary of
the available processes for doing re-licensing; a request
for identification of additional stakeholders, that is,
applicant, just don't take thislist, reach out to other
folks and seeif you can find more people or ask the
stakeholders that you have got on thislist if they know

anybody else. Requiring the applicant to contact
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stakeholders and set up a site visit and the meeting, | am
going to skip that for a second and come back toit. Also,
included in the letter would be the general project
description and also tribal consultation information, that
is, generaly, what is going to have to take place with
regard to consultation.

One of the big issues that we struggled with, and
we are going to need some clarification legally is, | think
everybody in the group thought it was a good idea -- can we
go back to the box slide? | think everybody agreed that the
meeting and site visit with all stakeholders should take
place, that it should basically be required. The problem
was if FERC requires us to do that, does that mean that the
proceeding has started, and the ex parte starts or just even
if the proceeding has started, when we looked at the
proceeding starting at the NOI. And we are just going to
need some feedback, probably from John Clemmons-- hi, John,
and other folks, to clarify that. But | think there was
general agreement that it should be required, but we just
didn't know if that could actually be done.

So can | go to the next dlide, which | think are
the unresolved issues? One of the issueswe did not resolve
was when the notice of intent goes out. | think most
applicants want to have as afal-back position for the

projects that don't need as much up-front work, the five



year. Then there was the question of when should the other
-- and even there was some disagreement, a gentleman from
California, that it shouldn't be five, it should be earlier.

So we couldn't resolve exactly when the NOI should be, but |
think most folks thought it wouldn't be abad ideato have a
range.

Okay, unresolved issues, the FERC'srolg, isit
regulatory? Doesit engage the formal process? That is
what | was talking about earlier asfar asthat site visit
and requiring that site visit. Another unresolved issueis
how do milestones get enforced. | wouldn't call it an
unresolved issue, but we did not have time to put days,
durations in between the different boxes. The cooperating
agency/intervener statusis an issue that we did not have
time to resolve.

One or two folks suggested that maybe the time
line should be adjusted by region and workload, that is, if
some region's mandatory conditioning agencies or other
agencies had very few people, that that should be taken into
consideration. What we have termed a " super intervener
status,” the ideaisthat certain agencies, like DOI and
NIMS, are always going to be part of these processes and yet
they havetofile severa -- as| understand it, several
letters stating their need to be interveners. So there was

aquestion if they were just known asinterveners once for a
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particular project, that would be enough.

AUDIENCE SPEAKER: John, that appliesto the
states as well.

MR. SULOWAY: And the states as well.

AUDIENCE SPEAKER: John, how much more do you
have?

MR. SULOWAY': | am ailmost done. Seasonal and
watershed considerations for licensing times in coordination
within the watersheds. Oneisthe Alabamaissue. Another
issueisawater quality certificate needed for a specific
project. How study requests by states or mandatory
conditioning agencies are handled if they are not in the
study plan. Thisisabig issue, obviously. And whereto
fit the dispute resolution process into our process.

MR. WELCH: We are kind of running pretty short
ontime. Itisquarter to 5:00, and we are scheduled to go
to 5:00 today. | am hoping people can stay alittle bit
after 5:00. Why don't we say for now we will hold questions
just so we can get the groups' reports and then maybe at the
end, if there is sometime left, we can ask questions as a
group or informally afterwards.

Brandi, you can't have a question because you
were in the group.

MS. BRADFORD: Heisnot aquestion. He missed

something. No, he missed something. We forgot to add
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something on one of thelists. So | wanted to add it, itis
one of the unresolved issues.

MR. WELCH: Okay, so group two isthe study
group, and | am sure they have avery detailed dispute
resolution process that we are all dying to hear from. So,
John Clemmons?

MR. CLEMMONS: Inlinewith Tim'sdirection, | am
going to try to go through thisreal lickety split. Arewe
going to put the screens up?

AUDIENCE SPEAKER: If you want to.

MR. CLEMMONS: Or does everybody have a copy.
Oh, okay, well we better put it up here.

AUDIENCE SPEAKER: John, you can start.

MR. CLEMMONS: The way we did this was we took
the thing that we had yesterday and talked about, and we
kept working on that. We just started with the issues that
we hadn't reached and went through them. And then we went
back through the thing again, and we looked for things that
we could call areas of agreement, and we highlighted those
on here. And what we thought would be the thing to do would
be to just highlight in the summary here those areas where
we did reach agreement, and we had alot of stuff that is
not in boldface where we discussed things and they are
unresolved or we just sort of ran out of things. And the

fact that we were unresolved on some things doesn't mean



that we were at loggerheads. We had alot of things that
kind of came to aninconclusive end. Wedidn't really have
an impasse, but we knew we weren't going to get any further
So we just kept moving.

Isthe one of the things | can move? Yes. We
start again -- you saw this yesterday, study goals. We did
not changethat at all. Wejust left that whereit was. It
isthe same thing you saw yesterday. Why should we have
this? It isto understand project impacts and evaluation
potential PME measures so that all the agencies can do their
jobs.

The four things that we thought were necessary in
broad-scope to achieve the goal: Standard study plan
elements. We didn't changethat al, I think with one
exception. Down at the bottom, we tried to clarify, "FERC
will issue an interlocutory order requiring implementation
of an approved study plan." And that was just people wanted
to make sure that there was a sense that when a study plan
was approved, we weren't just saying to the license
applicant, thisisagood plan. We wanted peopleto
understand that FERC is saying to the applicant, "Do it. Go
do the studies." Kind of like what you get when you have an
AIR letter.

If you go to the next page there, thisisthe

criteriathat we talked about yesterday. Nothing really has
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changed there except alittle bit, | believe we changed A
and B. And they are minor changes. The first one had to do
with showing that nexus and what kind of studies would be
done. And when we got to that, we sort of backed our way
into the baseline issue. So we didn't resolve the baseline
issue but if you go down the page, it will say, "Issues to
addressin Section A," thereis A through D there, those are
four things that we talked about in terms of how you would
evaluate impacts in the nexus and whether you would do a
pre-project baseline and what all those things mean. There
were various considerations that people thought needed to be
brought out, special situations that may have applied to
Native Americans, the differences between maybe our baseline
and the baselines for other agencies.

The trouble that we had a FERC, thisis B, and
some others, with the notion of the purpose of doing a study
iswhat went wrong in the past and to compensate for that
with things that happen with the previous license rather
than be forward-looking. And also we had some discussion
about what are reasonably foreseeable conditionsin the
future that you might want to study as opposed to someidly
speculative thing that someone wants a study done but the
decision-maker or other parties don't think isrealistic in
terms of what is actually likely to happen over the terms of

thelicense.
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| don't know if you can tell it or not but these
arenot inbold. Sowe had alot of discussion around these
but we really didn't draw any great conclusions.

Let meseeif | can go back up. | don't think we
changed D. | think we just added that glossto A from
yesterday. And then we went into timing issues --

AUDIENCE SPEAKER: John?

MR. CLEMMONS: Yes?

AUDIENCE SPEAKER: Isn't it fair to say though
that we are largely agreed on those criteria, that the
baseline issueis sort of a nagging one that people couldn't
quite bring to resolution. But despite the fact that it is
not bolded, | guess | wanted people to know that those
criteriaare pretty close to consensus.

MR. CLEMMONS: | would be alittle more cautious
and say we didn't disagree on them, but we weren't
sufficiently together that we felt comfortable -- that all
of usfelt comfortable putting them in bold.

AUDIENCE SPEAKER: John, did you want to mention
that we did change C and D though, the criteria?

MR. CLEMMONS: If | had remembered, yes, | would.
Yes. Now, | have to figure out how we changed C and D.

AUDIENCE SPEAKER: Objectively quantified
information and statutory responsibilities.

MR. CLEMMONS: Can you address that because |

25



sort of lost that discussion?

AUDIENCE SPEAKER: Jesswas actually the one that
really wanted to discuss it.

MR. CLEMMONS: That is another reason | am sort
of glossing these over because they got kind of harpy at
times.

AUDIENCE SPEAKER: | think this actually went to
the baseline issue alittle bit. We were saying that under
the Clean Water Act and the ESA, that the Federal Power Act
baseline wouldn't always be applicable, that we would
acknowledge that there was the others.

MR. CLEMMONS: But without really settling on
what that might imply or mean, what consequences it might
have.

AUDIENCE SPEAKER: | think C was the addition of
the parenthetical at the end there to clarify that the study
objectives would -- or the information needs pertaining to
the studies would be inclusive of other statutory authority
beyond the FERC license that would come into play in the
FERC license.

AUDIENCE SPEAKER: And they would be identified
as such.

AUDIENCE SPEAKER: Correct.

AUDIENCE SPEAKER: But there wasn't agreement on

that, presumably.



MR. CLEMMONS: Oh, it was murky and it wasn't
enough to be bold there. That is sort of our litmus test.

On timing, | am not sure how far we got on that.
We sort of broke it down to the purpose of this whole thing
isto have early knowledge about whether the licenseeis
going to conduct astudy or not. That was sort of the big
timing thing. And it wasn't really an issue, it was just
something that we all agreed is why we need to have some
sense of what the timing is going to be on when the studies
are going to be done and started and completed and how that
processis going to work.

And then if you go up to the next page, we
started actually sort of writing anovel. Thisone had to
do with the issue of when isagood timeto issue what |
will call the REA notice, assuming something like that
survives. And | think we all pretty much agreed that that
shouldn't be done until the information that is necessary
for the entities with conditioning authority to do their
jobsisin the record but that there might in some
exceptional circumstances, the Commission might say it is
time to get your preliminary terms and conditions or,
conceivably, your final terms and conditions. But if there
was outstanding relevant, important information, that we
wouldn't ask for final conditions at the very least at that

point. So the point was to make sure that we are not asking
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for conditions before the timeisripe to receive them and
to do the analysis that we have to do.

And, again, these are not issues, the two little
ones down at the bottom. We just generally agreed that
getting agreement on study plans may take alot of time and
it needsto be considered in the overall schedule, so you
want to try to get any disputes and dispute resolutions
completed in atimely manner so that you have time for the
two full years or the two full study seasons that is sort of
the assumed baseline, if you will, for that. And trying to
achieve consensus on studies, plansis a good thing but you
can't let that process get out of controls such that the
time you need to actually do the studies before the
application isfiled gets eaten up. And thereis probably
not alot of disputes on that.

If you go down to the next page, thisisall --
everything you saw and heard about yesterday, on this page
and the following page, nothing really changes until you get
to the page after that where it isbold again. Keep going.
Thereyou go. Yes, there, FERC dispute resolutions
advisory. We had agreed yesterday, and | think | may have
said this, that whatever FERC dispute resolution process
appliesis not going to bind a state water quality agency
with 401 certification authority. And | think today we

added the fact that CZMA ought to go in thereaswell. And



then the issue was raised of whether or not it would be
binding with respect to Indian tribes, with respect to
whatever authority or rights they may have pursuant to
treaties or some other authority, but we had a hard time
coming up with what that might be since thereisno -- at
least that any of us were aware of any prescriptive
authority that comes from treaty rights. So you can see
that little clause at the end of that sentence was put in
regular type instead of bold.

One thing we spent agood bit of time on was
trying to define a binding process because the theory of
this dispute resolution process is that when thereisa
dispute resolution delivered, that the resource agencies
have agreed that they will for interlocutory purposes, for
the purposes of this proceeding or to get to the end of the
license, they will abide by that. And they will do whatever
they need to do based on the record that comes out of the
studies with the dispute resolution. But we had quite a bit
of discussion about what that means. Again, thereisthe
assumption in there that the licensee is going to be
required to do the studies.

Of course, this definition of what binding means
we added today but it is conceptual. And it is contingent
on the parties being happy with the rest of the process and

the dispute resolution process overall. Thisissort of a



conditiona sign-on.

And then you go down below that, this next
mini-paragraph hereisnot in bold. And that iswhere we
kind of -- we almost took the bold off the definition of
binding process there because there was a question, the old
additional studies question and whether the fact that there
has been a study plan approved and dispute resolution
completed, to what extent does that limit resource agencies
or other entities from requesting additional information.
And we went around and around a little bit about whether it
will be limited to information requests that apply to that
specific issue or the possibility of changed circumstances
and where all that goes. And we didn't get very far with
that so we decided to just put that onein, not in bold, and
keep moving.

| am not going to talk about -- decisions. Go to
the next page. The only thing I think that you may have not
seen yesterday isright up here at the top, "FERC's criteria
guidance on tribal and government-to-government trust
responsibility and consultation defined and to address that
relationship.” We had some discussion about how that
guidance would be developed and where it would come from.
Would it be done in arulemaking, would it be done | ater,
would it result in some kind of guidance document. And

there was no resolution of that, but we all agreed that



something needed to be done to bring that to the floor and
clarify it.

The next part, dispute resolution. We wanted to
clarify that that is an option of last resort. It should be
preceded by informal proceedings, if possible, so we can
apply the criteriaand get through it without doing alot of
dispute resolution processes.

A little further down the page, the last -- most
of the morning we spent on what the dispute resolution
process might look like. We got into isit going to be a
panel? Isit going to be something else? Areyou going to
have neutrals? What kind of person isaneutral? And this

first set of -- go back up to characteristics. Yes, we

talked alot about who would be agood neutral. And we only

agreed in principle on things like it should be an expert,
somebody familiar with the licensing process or with the
body of science that is applicable to this, somebody who is
unbiased, ableto travel, efficient, leapstall buildingsin
single bounds, the whole thing. And then there was along
discussion about whether -- not along discussion but some
discussion about it. There was alot of discussion about
whether an academic is appropriate for this position or
whether people who consult for aliving are appropriate.
Skip the bottom of that because we didn't say much.

Then the rest of it we didn't agree on but it
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starts at the bottom of seven, "Advisory Options." We are
going to call that process options. Thisjust lists abunch

of things that people threw out on the table that might be
some kind of a dispute resolution process incorporating in
neutral. The IHC proposal, | am on page 8 now, the IHC
proposal is at thetop. Yes, thereyou go. Another one was
should there be like a standing panel of FERC experts that
would be separate from the rest of the staff and that would
come out with these opinions, these advisory opinions only,
whether we should try to use the FERC administrative law
judges and what that might imply. The other, third party
contractors, who are already contracted to FERC, would be
good candidates. Whether we should use facilitators and
mediators as neutral s rather than -- experts. Whether we
should try to call on the FERC existing AID -- or pardon me,
AIR -- let'stry it one more time, ADR process and staff and
how they might be able to help us.

We had discussions about how much expertise do
you need, and wereally didn't get very far with this. We
had alot of things out on the table, and we finally decided
to cal it aday and move on. But people cared very much.

Okay, the next page. And thisisactually the
last thing | want to talk about. Y ou get to the bold part,
you move out to the top, who initiates the thing was a big

discussion. Asyou know, the IHC processhad it asa
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dispute between afederal resource agency and the
Commission. That was widely thought not to be appropriate.
And what we agreed on isthat it ought to be, in terms of
eligibility to bring a dispute resolution, it could be the
applicant, of course, the requestor of the study, and then a
third one was a stakehol der that had some concerns about the
impacts of the study on resources. But we wantedtoin a
sense make sure that there was some kind of nexus between
who was asking for the study and what the study is about.
Who would participate in this thing and that isa
little different than who initiatesit. Of course, the
disputing the parties would but there could be other people
who are aready involved in the proceeding who might bring
some expertise to bear, say aNGO or an Indian tribe that
has rel ated expertise to a dispute say between the licensee
and the Commission or the staff of the licensee and another
federal agency. Sowedidn't want to keep people out that
might be helpful to the process, but we didn't want
officious inter-meddlers coming into it either.
Finally, how to participate, thisis probably not
too controversial. There was arecognition | guess first
and foremost that we had to have a method of participation
that produces some kind of arecord on which the dispute
resolving entity can make adecision and rationalize that

decision, maybe that is the wrong word, explain that



decision so that the person or persons that ultimately make
the decision are able to show what the record is, what the
support is. And that would establish arecord for other
purposes later on.

There was general agreement that there ought to
be at least some kind of conference or face-to-face
discussion element to it rather than it being just a paper
proceeding. The notion was captured that there needs to be,
again, paper for arecord.

And then there was some concern of tribal
interests that dispute resolution might need to be a
government-to-government or one-on-one sort of process for
the purpose of protecting cultural resources that need to be
held confidential.

And, finaly, there was a notion that
stakeholders who are participating need to use the criteria
as part of their justification for what it isthey are
asking for, that they need to relate their needs to the
criteriafor whether astudy is needed. And that iswhat we
got to today.

Wait aminute, Brad wanted to add something.

AUDIENCE SPEAKER: To clarify one point under the
who initiates bullet where it says, " Stakeholders concerned
about impact of the study on the resources,” really what we

are talking about there is the impact of conducting the



study itself, not that it would be people concerned with
where studying the issue may lead in terms of ultimate
decisions.

AUDIENCE SPEAKER: Okay, so an environmental
group could do it but not a chamber of commerce?

AUDIENCE SPEAKER: No, no, Dan, itislike --
thislast oneislike -- the two examples we came up with is
wereif atribe had concern about an archaeological study,
they didn't want particular sites disturbed but FERC had
ordered the study anyway, the tribe ought to have an
opportunity to initiate dispute resolution on that study.

AUDIENCE SPEAKER: Wéll, tribes are governments
so | don't have any issue with the sovereign aspect.

AUDIENCE SPEAKER: Right.

AUDIENCE SPEAKER: 1 just have anissuewith a--

AUDIENCE SPEAKER: The other issue was let's say
a state fisheries agency asked for atag study. The
National Marine Fisheries says, no, we don't want you
gathering that many wild fish thisyear. FERC ordersit
anyway. National Marine Fisheries, even though they are not
the requestor of the study, should have the opportunity to
initiate dispute resolutions and bring that issue forward.
It isthought of asafairly narrow opening, at least in my
mind.

MR. WELCH: Okay, thanks very much. Our final
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group, group three, post-application development. And |
turn it over to John Blair.

MR. BLAIR: For therecord, | am John Blair.
Again, today, | lost on making the presentation. | couldn't
convince anybody in my group to do so. Y esterday, we were
most impressed with what the study group did, and we are
equally impressed with what group one did with this nice new
flow chart. So in keeping with the spirit of that, we bound
up al of our commentsin this body of work. For the
unofficial record, | am handing this to the chairman.

MR. WELCH: Thank you.

MR. BLAIR: As| mentioned yesterday, we followed
what | am going to call the traditional approach where we
are given a series of questions on aworksheet so our group
elected to work ourselves through the worksheet, answering
guestions.

Y esterday, | had noted that we, if you look at
your handout on the very first page, that we had a series of
assumptions that we assumed that the groups before us would
have answered such that we could address what it was we
would have or would receive in the post-filing document.
And rather than highlight what we did yesterday, | am going
to ask you turn to page number three of your handout, | am
not going to use any dlides for the sake of brevity this

afternoon. So refer strictly to your handout. 1f you will
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notice, it says page 30 on your handout. That is actually
where we begin in the IHC blocks, the issuance of the NEPA
document. And the question asked wasiisit appropriate for
states to file draft 401 conditions at the time that
interventions, comments, recommendations are filed. And the
group felt that most states and tribes need to weigh in on
thisissue. It wasn't cut and dry on whether it was
appropriate at this time when the interventions, comments,
or recommendations are filed by other agencies, whether
states should file their draft 401 conditions.
We got in the course of the discussion, if you
filethen, if in fact legally they could be filed, if there
isnot a proceeding before the Commission at that time, how
do you instigate that process. And the group felt that,
well, one way may be to send aletter to each state as part
of this note for proceeding, soliciting their input asto
whether they felt they could file early 401 conditions. So
that was one way or one suggestion that came up today.
Skipping to the next page, we discussed -- and
this precipitated an awful lot of conversation--isa
non-decisional NEPA document consistent with CEQ
requirements for preferred alternatives. And so then we got
into alengthy discussion as to what should the NEPA
document be. Should it have some value judgments, some

conclusions, recommendations in the NEPA document compared



to what other agencies around the country do and their
preparation of the NEPA document, and discussed FERC's NEPA
document seems to be an animal that stands alone by itself
and that we are making value judgments in our NEPA document
that should be in a separate record of decision. And that
the NEPA document should strictly be adocument that is
analytical with no value judgments. Others took exception
and felt that the NEPA documents would produce the necessary
criteria

So as one solution it was suggested that we
produce one document with two parts. One would be an
analytical and the other would be a decisional document.
And we didn't reach unanimity on what that document would
contain. But | think the common thread is that we need to
go back and re-examine, at least the -- group take alook at
the NEPA document in its present form.

Still talking about NEPA documents on the next
page. Onefina NEPA document versusissuing adraft and
final NEPA document. The discussion was that, well, some of
these projects that we have before us, they are small
projects. Theissues are non-controversial. Should we just
go straight to the final document without having any draft.
And, again, we had no real common ground on this amongst the
group. It wasthought that, well, sometimes drafts might be

helpful and need to be seen even though the project is



non-controversial, the issues were basically non-issues. So

it was suggested that one way to determine whether we could
go straight to afinal NEPA document without preliminary
drafts was to announce our intent to prepare only one NEPA
document at the time of the REA notice and then receive
comments on that proposal asto whether adraft is
necessary. So that seemed to be one possible solution.

We had some discussion on 10-J negotiations and
when should that start. One suggestion was that you should
begin shortly after the study completion but we had no real
resolution on that issue.

Skip over to the next page. Thereason| am
skipping some pagesis | know people want brevity. We spent
an awful lot of the conversation today on special issues,
not related to the worksheet. And | think | probably spent
alittle more time on those than the questions you were
asking on the worksheet. There was some discussion on
mandatory conditions and how do you say re-visit those, |
guessisthe best word to describeit. And if an applicant
doesn't think that they can live with a mandatory
conditions, isthere any kind of an appeal process, some
kind of mini-trial, some kind of specia hearing. Should
there be aprovision in the license or should there be a

provision in the regulations that the license be stayed

pending some kind of resource agency appeal process. Asyou
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can see, there was no common ground agreed to but at |east
the group decided that the issue or issues will be presented
to the drafting group for consideration.

Ex parte cooperator intervener. We had the
guestion of when does the proceeding begin. Isthere aneed
to change our ex parte rules with regard to a cooperating
agency statusin light of the integrative process. Some
ideas came up, as you can seein point number one. We
talked about the separation the staff of the resource
agencies aswell as FERC, do we have the capability from a
resource standpoint to actually separate staff so that we
have analytical staff and we have decisional staff so that
we don't get into the problem of when a cooperating agency
then isin the intervener mode, how do you separate that and
do we have actually separate staff to do the analytical
portion of the preparation of environmental documents and
then we have decisional staff. No resolution really came
out of that process.

Post-filing schedules. 1t was suggested that the
FERC issue the NEPA schedule with the first post-filing
notice. That iswe make certain that once the application
isfiled, we know what the process is going to be from that
point on. And, more importantly, it was suggested that FERC
adhered to established schedule except for extenuating

circumstances. And it was discussed as to whether we would



definein a proposed rulemaking what were the extenuating
circumstances, what are the criteriafor extending
schedules. And it was decided that it was getting into
probably more detail than arulemaking should. So it was
suggested that we make it known that we want to adhere to
established schedules.

Issuance of draft license articles along with the
NEPA document. | guesswe all agreed that the issuance of
draft, again the term was "draft" license articles was
desirable so parties get afeel for the flavor of what is
going to come out of the process besides the NEPA analysis.
That could be problematic, isit really implementable. And
the only consensus or common ground that we could agree to
wasthat it is desirable to have draft license articles
issued somewhere in the process such that we do have a
chance to get comments on the draft license articles.

Continuing annual licenses. The underlying theme
hereisthat in any licensing process, sometimes the process
goes on and on and on and we have licenses that require
annual issuance for years and years and years. And how do
we correct that situation. And, as you can see on the
sheet, it was suggested by some that we have interim

conditionsimposed. We reduce the terms of the subsequent

license commensurate with the amount of time expended on the

process and so on. There was no really common ground on
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that issue. We felt that whatever method was used to
correct that deficiency, that it should be in sort of a
positive form of carrots as opposed to penalties.

And, lastly, we had some discussion on dispute
resolutions. And | think the common ground was it may be
easier to use dispute resolution, again thisis post-filing
and license issuance, instead of the court of appeals. And
we suggested that maybe this rulemaking include a provision
allowing applicants to dispute mandatory conditions with the
particular agency that isin question.

So that is sort of the highlights of what we did
this afternoon. Any questions? | would like to thank team
number three for their diligence and thank you very much.

MR. WELCH: Thanks, John. It has been avery
long day but John Suloway has a question. Make sure you
identify yourselves.

MR. SULOWAY : John Suloway, member of team one.
Team one has a concern -- well, let me back up. Team one
feels that we accomplished alot today. And based on what
we have seen from teams two and three, | think | can speak
for our group, that we think that the whole group has
accomplished alot. Our concernisfor the quality of the
NOPER that comes out in February. We want to continue to
help John Clemmons and the rest of the team to make that a

NOPER in February as strong and as high quality as possible.
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And we are asking if thereisaway or if there are ways

that we could help you do that. | am speaking for team one.

AUDIENCE SPEAKER: But doesall of team one agree

with you?
AUDIENCE SPEAKER: Yes.
AUDIENCE SPEAKER: Y es, we have aconsensus.
MR. ADAMSON: Speaking for myself --

MR. WELCH: Andyou are?

MR. ADAMSON: Dan Adamson, member of team three.

But not speaking for team three, | sense, John, that you may
be going in the direction of some additional sessionslike
this. Andwhilel found thisto be very useful, | am sure
that it would be useful to continue to do this. | feel like

we have provided a great deal of information and insight and
perspectives to the Commission staff. But it isquite

burdensome to do this. So that isjust my perspective.

MR. SULOWAY: John Suloway. | was not suggesting

that we have another session like this one.

MR. ADAMSON: Oh, good.

MR. SULOWAY: | wasbasically putting the
guestion out there to the folks that are going to write this
NOPER or volunteering to try to help them. One of the
things that was suggested in our discussion is maybe that
there could be conference calls set up for areas that need

additional discussion, that might provide help to the group



that is drafted, that there would have to be -- since |

think we all experienced that asmaller group is more
effective than alarger group, the various stakeholders
groups would have to be represented in these conference
calls or other vehicle so that everybody felt that they were
being represented. But that we weren't pre-judging that it
should be asession like this.

MR. WELCH: Any other comments?

MR. ADAMSON: Well, my concern would still apply
to that, the conference calls. | think it isan admirable
ideabut | think it is aresource issue, at least for me and
the people that | represent. And | prefer not to go down
that road.

MR. CLEMMONS: All | am prepared to say, speaking
for myself --

MR. WELCH: Andyou are?

MR. CLEMMONS: John Clemmons, this morning,
member of team two. |Isthat we note the offer, and we will
think about it and respond but we need to think. | amin no
condition to think now.

AUDIENCE SPEAKER: Alsofair.

MR. WELCH: Okay, again, thank you everyone. |
think we have done alot of great work today, over the last
two days. And thanks. You have helped us think about some

of our drafting sessions that are going to become -- over as



well and | think we can get alot of work done then too.
(Whereupon, the Study Plan Development Session

was adjourned.)



Stakeholder Early Application Development Drafting Session
FERC, Washington, D.C. December 11-12, 2002

Pre-NOI
Document
Letter from FERC ‘A Meeting and site FERC initiates Applicant: file NOI, request
to applicant > visit w/ all tribal 106 and ESA designation,
cc: stakeholders stakeholders consultation Document ‘B,’ draft
milestones
Stakeholders submit comments: 1) Doc. ‘B’ Stakeholder meeting FERC: initia_tes 106
adequacy 2) issues to address 3) info.to | for issue identification, | and ESA designation,
address (401/MC) 4) prelim study needs. [~ questions on N notice meeting and
B i ask for comments,
FERC submits comments: on 2, 3, and 4, Document 'B," identify identify study criteri
; ; - missing info. udy criteria
and info. required on Document ‘B’ if
needed.
Applicant provides FERC with FERC issues Stakeholder Revise
» draft SD1, response comments, > SD1 w/ » comments » SD1 as
and draft schedule schedule needed
Applicant distributes draft FERC and Revised FERC issues
»|  study plan, which include »| stakeholder provide »| study »| sStudy plan
disagreements and comments on draft plan and schedule
supplemental info. to plan and provide
Document ‘B’ additional requests
A\ 4
.| Applicant provides .| Document ‘B’ used to . . .
IR to stakeholders create NEPA document Application




Document ‘A’

* invitation letter and orientation package for pre-NOI site
visit/meeting.



What's in Document ‘B’'?

|dentified stakeholders

Existing conditions

Request for available info from stakeholders

History of project

Project description and operation

Prelim issues

Prelim info needs on current conditions on impacts (+/-)
Summary of relevant management plans

Draft milestones

Summary of consultations (unresolved)

Additional studies needed for existing conditions and timing



Who picks the process and when (if more than one)?

o Stakeholder input on decision
 When? (unresolved)
 Who decides? (unresolved)



Details of Pre-NOI letter

Outline of Document ‘B’

List of known stakeholders copied to list

Summary of available processes

Request for identification of additional stakeholders

Require applicant to contact stakeholders and set up site
visit/meeting (assuming formal proceeding not triggered for purpose
of ex-parte)

General project description (location)
Tribal consultation information



Unresolved Issues

5-7 year issue

FERC’s role? Is it regulatory? Does it engage the formal process?
Enforcement of milestones?

All timelines

Cooperative/intervener status

Alternative timelines by region and workload

Super-intervener status

Seasonal/watershed consideration for licensing times

Is a water quality certificate needed for a specific project? When
should this issue be discussed in the process?

How study request by states or mandatory conditioning agencies are
handled if not in study plan?

Where to fit dispute resolution into process? (need to see it first)



Study Plan Development Discussion: Agreements and Disagr eements

[consensusin bold; regular print was discussed but not resolved]

Study Goal

Provide reasonable and necessary infor mation to under stand pr oj ect
impacts and evaluate potential PM & E measuresfor the purpose of
FERC, agencies, and tribes decisions.

How:

In order to achievethe goal:

- ldentify issuesthat arerelevant

- ldentify sets of information needed

- ldentify available/existing infor mation to address the issues
- ldentify remaining information needed.

Standard Study Plan Elements

- Study Objective (s)

- Studiesjustification (how studies meetsinfor mation needs)

- Methodologies (data collection and data analysis)

- Justify methodology for the study (independent review in appropriate
circumstances)

- Schedule including contingencies (revision 2 methodologies)

- Specify who does study

- Going forward proceduresto interpret and apply study results

o Includein guidance: Acknowledge, in many instancestribes
prefer to do their own ethnographic work.

FERC will issue an interlocutory order requiring implementation of an
approved study plan.

(Enforceability to study schedule needs further discussion.)



Criteriato Evaluateif a Study isNeeded or Not
IHC study request criteria (4.3) with the following amendments:

Criteriaintended to provide guidance to al partiesto hopefully avoid
disputes.

Criteria(neutral, objective decision criteria):

a)

b)

f)

Whether the request describes available, relevant existing (preferably
project-specific) information, and provides a nexus between project
operation and effects (direct, indirect, and cumulative) on the resource
to be studied.

Whether the request includes an explanation of the relevant resource
management goals of the agencies, tribes and other stakeholders
explaining ties to statutory authorities, including public interest goals,
with respect to the resource to be studied. Recognize there may be
conflicting goals. Purpose isto link resource goal to information
needed.

Whether the study objectives are adequately explained in terms of
new information to be yielded by the study and its significance
relative to the performance of agency and tribal roles and
responsibilitiesin connection with the licensing proceeding and other
statutory responsibilities (eg. under CWA, ESA).

If astudy methodology is recommended, whether the methodology
(including any preferred data collection and analysis techniques, or
objectively quantified information) is consistent with generally
accepted practice in the scientific community. Whether the proposed
study methodology appropriately considers Native American values
and knowledge.

Whether the requestor has considered cost and practicality, and
recommended a study or study design that would avoid unnecessary
costs while still fully achieving the stated objectives.

If the license applicant has provided alower cost aternative, whether
the requester has considered this alternative, and if not adopted,
explained why the lower cost alternative would not be sufficient to
achieve the stated study objectives.

If during AIRs process add:

9

has this already been done? (If we have asked the question before,
what was the answer?)



(Guidance following the rule should be devel oped through a consensus
based process and should be drafted and should include examples or
explanations for criteria.)

| ssues to address:
In section a):
a How would you look at impacts viewed against reasonably

b.

foreseeable conditions within the timeframe of the license term?
Trouble comes in the mathematics: asking for compensationin
other mitigation for losses accrued over the past license term.
There is no mitigation for impacts over the past license — rather,
mitigation and/or restoration for existing, on-going impacts.
Tribal position: traditional, cultural, and resource losses over
time are unacceptable and must be compensated or restored.
Pre-project baseline is necessary for this position. Istheissue
restoration or compensation? Tribes want fair treatment (eg.
bring salmon back). Often these impacts are on-going impacts,
and are not a matter of baseline.

Baseline for 401 certification agencies. what it takes to bring
the project’ s waters into compliance with WQS. Eg. Bring
flows back into a bypassed reach.

In section c), address incremental value — of information and of cost —
added. Can we rely on existing information? Is this a cost effective way to
get theinformation? Do we need this now? Or isit better addressed through
adaptive management?

Timing

I ssues

Solutions?

Need early knowledge whether licenseeis going to conduct study
or not

Need to engage peer review prior to disputes

We need information gathering early so that information is available
prior to decision making. Also, need a clear decision point on
whether information sought was provided before moving on to the
next step.



Thisgroup advisesthat FERC not issuethe REA if information
needed to issue terms and conditionsis not yet available. There
are certain circumstances where it may be appropriateto
proceed. Exceptionsshould berare; plan/schedule to complete
studies should be provided; in cases where the study takes a long
time one might convert to adaptive management provisions. This
may, in turn, allow more tentative draft termsand conditions
from the agencies. An underlying principleisthat if information
Isidentified as needed for decision making then collecting the
study information will be pursued expeditiously and the
information shall bein prior to decisions being made.

Attaining agreement on study plans may be time consuming and
needsto be considered in the overall schedule.

Try to achieve consensusinformally, but don’t take up all
availabletime.

The rulemaking needsto allow 2 field seasons of study within the
licensing timeframe. (will be included in the NOPR discussion)

Issues in timing were identified, solutions not yet discussed.

Dispute Resolution
| ssues

Study plan disputes tend not to be resolved at this phase of the
proceeding, and complicates the rest of the proceeding (resolved too
late)

When it isreferred to FERC it often is late in the process

When it isreferred to FERC, it often takes long to resolve

FERC has no criteria used to make the decision (therefore, need
criteria)

AlIRs come in way late for decision making in the proceeding

There are often disputes over whether or not the study is sufficient.
Also, questions come up not only during initial study design, but
sometimes also later in the process. When these later disputes arise,
often on implementation methodology issues, it’'s not clear who
decides or resolves the issue)



- Implications of a dispute resolution decision are not clear — what are
the impacts on licensee responsibilities, impacts on additional
information requests, what is the binding nature of dispute resolution?

- (Dispute resolution is needed throughout the process as well as here;
rulemaking should address, although this is not addressed here.)

- We aurrently lack a mechanism to assure objectivity in dispute
resolution (who applies the criteria? Who makes the decision? At
what level —technical, policy level?)

- There s no clear definition of who are the parties of the dispute?

- It'snot clear how informal dispute resolution isused. Arethere
informal steps before formal dispute resolution?

- It'snot clear when informal and formal dispute resolution begin?

- It'snot clear how tribal trust responsibilities and consultation are
addressed if there is a study dispute.

- Seep 15 of worksheets

- What isthe location of the dispute resolution process (local to case)?

Hopes/ Expectations for Dispute Resolution

Need to identify disputes as soon as possible

- Need agood DR process that gets used

- Need to review, consider and encourage steps, actions, and active use
of the criteriato ideally resolve as many disputes as possible prior to
using the formal dispute resolution process. For example, would a
review of study plan criterialead to clearer decisions

Dispute resolution process, needs to be used early in the process

- S0 people understand what’ s being done
- Soinformation is collected in atimely manner
- The process needs incentives to encourage resolution

Steps (not agreed to or compl ete)

- Participants request studies (agencies, tribes, NGOs, other
stakeholders)

- FERC approves study plans, considering criteria

- A stakeholder or participant doesn't like the approved study plans

When to use dispute resolution of studies.

0 Before studies begin
0 End of first year check in with initial resultsin hand (?)



o Other?

Issue identified, but not addressed: When is an existing study too old?

Existing mechanisms under current relicensing
- FERC
- between states, tribes, or states and tribes under CWA
- within a state or tribe with 401 authority
- (theselast 2 mechanisms are independent of the FERC process,
respecting state and tribal authorities)

FERC disputeresolution isadvisory, not binding, to the states/tribes
with 401/CZM A authority or treaty rights.

Definition of “Binding process’: Federal resource agencies will be
bound by the decision on which studies will be conducting and what
methodology will be used, will assign prescriptions based on
information available. Applicant will berequired to do studieseither
based on FERC approval of study plansor based on FERC order/letter
(interlocutory decision) which isbased on dispute resolution decision.
(conceptual agreement contingent on dispute resolution process and
that other partsof the overall process are OK)

(binding, if FERC ameans that the federal agency will not request an
additional study for which a decision has beenrendered either by FERC's
acceptance of the study plans, and/or through the dispute resolution process)

Another option: Bifurcated Decision
- The FERC decision is advisory unless all of the parties agree to be
bound

A concern about this processis that the licensee may still be a risk of seeing
study requests in mandatory conditions?



FERC needscriteria/guidance on tribal gover nment-to-gover nment
trust responsibilities, consultation defined. It needsto address
relationship of trust responsibility to study requests.

Dispute Resolution discussion continued:
Pur pose of Dispute Resolution
- Toevaluateif a proposed study meetsthecriteria?

Dispute resolution: (option of last resort —ideally previous steps
including early FERC involvement; using informal procedures
first, using and applying thecriteria effectively, and through all
these steps creating a body of good infor mation will minimize the
need for formal dispute resolution)

o0 Characteristics(of set of ppl availableto cover all the
resour ce areas and of the desired process)
- Experts (scientific, resour ce expertise)
Familiar with existing body of science on body of
impacts, and tribal trust issues (familiar with regional
tribes)
Unbiased, neutral
Abletotravel tothearea
Efficient
Available, prompt
I ncr eases chances of finality of decision because
processiscredible
Transparency (process governed by guidance, visible
on therecord, supported by rationale/r easoning)
A fair decision will come from the process, people
need to trust it (reliable, valid, credible)

0 Advisory Body Options Discussed
Panel with 2 resource experts, 1 neutral/mediator type?



IHC Proposal — one from FERC, one from disputing
federal/state resource agency (not from the case), plus a
neutral (not policy ppl)

Standing panel of FERC experts?

Use FERC Administrative Law Judges? Stakeholders
would convene their experts as part of the process. ALJs
timing concerns — would they be available in the 60 day
window? Would they be threatening as a wild card
causing settlement prior to formal dispute resolution?
Consider using consultants as expert witnesses, or staff to
ALJ? Have pre-lined up experts (fisheries, aguatics) to
be there in atimely fashion? There is concern on ALJ
neutrality.

Use FERC third party contractors? (already approved)
Use facilitators/mediators as the neutral ?

Use FERC ADR process? Why not currently being used
much? Should this be a proceeding step?

What is the range of expertise to manage any dispute;
some narrower, specific scientific experts; mediator
Whether it's a panel or ALP option, be sure to create a
record with an explanation of why/rationale for decisions
Are neutrality standards too high?

Concerns— find atrue neutral with expertise, timing, and
geography. Prefer simple, direct approaches. Needsto
be transparent to the licensee and other participants.
Likes— objectivity, credibility it brings, serves as an
incentive which we hope won’'t be used, need a
mechanism to strike the bal ance.

Make the panel scary enough from both sides that
informal processes work, but make it credible,
predictable

0 Who selects advisory entity?
All stakeholders?



Select in advance?at the beginning of the proceeding
identify likely resource topics and appropriate
experts/panel participants?

o Whoinitiates?
Applicant
Requestor of the study that isunder dispute (any
participants - tribes, state or federal resource
agencies, NGOs, othersinvolved in relicensing)
Stakeholders (e.g. tribes, F& WS) concer ned about the
impacts of the study on resour ces?
0 Who participates?
- Disputing parties participate
Other participantsalready involved in the proceeding
should be ableto participate, they can act astechnical
experts—would need to explain their need for the
information (usethecriteria). Participants should
relatetheir intereststo the study issue under dispute.
o0 How participate
- Paper submitted in advance
Conference, face-to-face hearing in some way (not
only paper) (like 10(j))
A record of evidence would be created, and arecord
of the decision with rationale for decision
If tribal concerns, need to have a way to meet 1-on-1
(need confidentiality established)
Stakeholder s participating need to usethecriteriafor
the decision astheir basisfor justification

o Should there be multiple teams for different topics?

o Source for neutrals?
Each region identify alist? Don’t put ppl on with a
conflict

o Timeframes?(proposed 60 days)

o If panel, who convenes?

o Discretion in building the record; meet with everyone?



o Where resolved? OEP Office Director?
o Time period?
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GROUP 3- POST LICENSE APPLICATION FILING

Assumptions

1) NOI arefiled w/ pre-ICD

2) Pre-Scoping has occurred

3) Studies are complete except for extraordinary circumstances and/or dispute
resolution on studies are compl eted

4) Opportunities for public meeting and involvement

p21.

Isadraft license application necessary? Would it sufficeto circulate only a
draft environmental analysisin lieu of Exhibit E?

Draft License Application is unnecessary in current form, DLA replaced with a
Environmental Document which will include a project description and will include
sufficient environmental analysis that will allow agencies to make preliminary
determinations (401, CZMA, HPMP, ESA, etc).

p 23.

Isit appropriateto get commentson the PDED whileinformation is still
outstanding?

Y es, comments on Alternative Draft License Application (ADLA) are appropriate.
ADLA to be sent to dl parties (including interested public).

Would a public meeting on the DLA or PDED be useful at thispoint?
A public meeting at thistime not required, but optional; should be addressed in the
scheduling. Thisassumes full public notice and comment on DLA or PDED.

Isit appropriatefor resource agenciesto file preliminary recommendations,
T&C’sat thispoint (ADLA)?

Y es, when possible and if sufficient information is available, agencies would provide
draft preliminary T & C. Ask thisquestion in the NOPR: Are the states able to
provide draft conditions at this point; would aletter to the states requesting comments
be feasible?



p 24.

How would contents of a license application change asaresult of using an
integrated process?

The license application will include environmental section in form of NEPA, HPMP,
and draft BA.

Exhibits?
AsK this question in the NOPR: What exhibits should be changed, reduced, and/or
eliminated?

Isthisan appropriatetimefor the applicant to apply for a401? Could that be
doneearlier, as soon asrelevant studies are complete?
No common ground on if the 401 should be filed with application or no later than 1 year
before expiration.

p 25.

Could the Tendering Notice be combined with other notices?
Between the three notices (Tendering, Adequacy, and REA) some can be combined
into two documents.

p27.

When the REA noticeisissued, isit appropriatetoask for T& C’'sin the event
that all studies are not complete?

Not relevant, because the REA notice should not be issued until the studies are
compl eted.

p 28.

Isit appropriatefor statesto file draft 401 conditions?

Insufficient information at thistime. Some states may be hesitant to issue drafts,
because doing so may conflict with state law (e.g. public involvement processes).
Group felt that more states et al. and tribes need to weigh in on the issue. FERC may
want to send a letter to each state (as part of NOPR) to solicit input. Applicants could
discuss with states during pre-filing about whether to issue draft 401s.



What isan appropriate time frame following notice of acceptance (IHC) or REA
(California) to filerecommendations, ter ms, and conditions?

60 days may work assuming integrated process is outcome of rule-making. Some
support for extension of time for “extraordinary cause.” Tribes/NGOs, due to resource
limitations, have concerns with a 60-day limit.

P 30.

Isanon-decisonal NEPA document consistent with CEQ requirement for a
preferred alter native?

Some believe that FERC NEPA documents are currently sufficient with regardsto
content. Othersidentified the following problems with FERC documents: (1) presence
of value statementsin analysis; (2) presence of value statements with regardsto
mandatory conditions; and (3) lack of adequate information. As one solution, someone
suggested that FERC produce one document with two parts or two separate documents.
one would be an “analytical” NEPA part or document and the other would be a draft
record of decision. Another person believes that it's not possible to completely separate
the analytical from the decisional, because the simple statement of facts can be avalue
statement (“one person’ s opinion could be ancther’ sfact”).

Onefinal NEPA document versusissuing a draft and final NEPA document.
No common ground. Drafts helpful, because the drafts provide an added opportunity to
comment. One potential way of avoiding disputes lack of opportunity to comment on a

draft would be for FERC to announce intent to prepare only one NEPA document at the
time of the REA notice and receive comments on the proposal.

P 33.

Should time frames be adjusted to be consistent with ESA regulations for
issuance of a biological opinion at thistime?

Common ground: For the integrated process, the BiOp will be completed at the time of
issuance of the final terms and conditions.

Should FERC and resource agencies use a dispute resol ution process to resolve
conflicts over license conditions?



Special |ssues

Mandatory Conditions

Some suggested FERC take the following steps:

the Commission should rebalance the license after receiving mandatory
conditions

there should be mini “trial-type”’ hearings for conditions at issue (appeal process)

there should be a provision for stay of license pending resource agencies appea
processes

No common ground. Issueswill be presented to NOPR drafting group.

Ex Parte: Cooperator vs. Intervener

The group identified the overall goa of producing one NEPA document that
would be used by all decisional parties.

Unanswered questions are: When does a proceeding begin? Isthere aneed to
change the Ex Parte Rule with regards to “ cooperating agency” status and in light
of the integrated process?

Options/ldeas for resolving cooperation vs. Intervener could include: 1) No
“cooperating agency” status, but instead agency consults with FERC on the
NEPA document on the record; 2) Require “cooperating agencies’ to make a
decision at some point as to whether to continue to “cooperate’ or to intervene;
and 3) Separate staff into analytical and decisiondl.

State Cooper ation

***\Whenever possible the states utilize the NEPA document in the license application
with possible supplements to meet their environmental statutes? ***

Post-Filing Schedules

Suggestion that FERC issue the NEPA schedule with the first post-filing notice.



Suggestion that FERC adhere to established schedule except for extenuating
circumstances.

Draft License Articles

Suggestion that FERC issue draft license articles with the draft NEPA document.

. Could be problematic to issue the draft articles at the time of the draft
NEPA document because final terms and conditions not known

All agreed that issuance of draft license articlesis desirable.

Continuing Annual Licenses

Some suggested ways of dissuading purposeful delay of licensing process: (1)
insert interim conditions in the annual license; (2) reduce term of subsequent
license commensurate with number of annual licenses; (3) FERC impose civil
penalties on uncooperative applicants (if law alows).

Some suggested that there could be incentives aimed at encouraging efficient
licensing process.

Issue will be presented to drafting group, because no common ground.

Settlements (Pre- and Post-NEPA)

guestion posed as to what is the appropriate time for entering settlement
discussions, whether all studies need to be completed before entering into
settlement discussions, whether parties need to declare intent to settle, and
whether FERC should allow time for settlement.

Suggestion that current FERC regul ations pertaining to settlements do not
properly accommodate settlement discussion needs in hydro licensing
proceedings.

Common Ground: (1) there should be a provision for staying the licensing
process to allow time for settlement discussions; (2) there should be
accountability for meeting a settlement schedule; and (3) if parties enter into



settlement discussions, progress reports should be prepared to keep discussions
on track.

Dispute Resolution
. may be easier to use dispute resolution instead of agency appeals process

. some suggested that the rule-making include a provision allowing applicants to
dispute mandatory conditions with the particular agency



