BEFORE THE

REGULATORY ENERGY REGULATORY COMMISSION

POST-FORUM STAKEHOLDER :

MEETING : Docket No.: RM-202-16

Commissioners Meeting Room 2C
Federal Energy Regulatory
Commission

888 First Street, NE

Washington, DC

Tuesday, December 10, 2002

The above-entitled matter came on for meeting,

pursuant to Notice, at 9:15 am., before the Office of

Energy Projects, Office of the General Counsel.



APPEARANCES:
JOHN CLEMENTS

Federal Energy Regulatory Commission

RON McKITRICK

Federal Energy Regulatory Commission

TIM WELSH

Federal Energy Regulatory Commission

ANN SMITH

Federal Energy Regulatory Commission

PARTICIPANTS:

DAN ADAMSON

Davis Wright Tremaine

ART ANGLE

Enterprise Rancheria

HENRI BARTHOLOMOT

Edison Electric Institute



RICHARD F. BECHTEL

Oregon Office of the Governor

LOU BEIHN

N.A. Consultant Pacific Legacy

PATRICK BEIHN

Northfork Mono Rancheria

MIKE BOOTS

State of Cdlifornia

BRANDI BRADFORD

DOI/NPS

JAY CARRIERE

Pacifcorp

DONALD CLARY

Holland & Knight, LLP



APPEARANCES (Cont'd):

KATHRYN CONANT

National Marine Fisheries Service

JACK CRAVEN

U.S. Forest Service

STEPHANIE DAMIANI
Department of Interior

Fish & Wildlife Service

BOB DEIBEL
U.S. Department of Agriculture

Forest Service

DAVID DIAMOND

Department of Interior

WAYNE DY OK

MWH

ANDREW FAHLUND

American Rivers



Jen Frozena

Department of Interior/Solicitors

DENNISM. GEARY

Normandeau Associates, Inc.

KERRY GRIFFIN

National Marine Fisheries Service

JAMESH. HANCOCK, JR.

Balch & Bingham

JOAN HARN

Department of Interior/NPS

TED HOWARD

Shoshone Paiute Duck Valley Reservation

BRETT JOSEPH

NOAA



APPEARANCES (Cont'd):

MONA JANOPAUL
U.S. Department of Agriculture

Forest Service

JULIE KEIL

PGN.COM

JULIA LARSON

Duke Energy

JEFF LEAHEY

National Hydropower Association

CHUCK LINDERMAN

Edison Electric Institute

TERRI LOUN

Southern California Edison

PHIL LUCAS

Progress Energy (CP&L)



NINO J. MASCOLO

Southern California Edison Company

MATTHEW MAUCIERI

Association of CaliforniaWater Agencies

JM McKINNEY

California Resources Agency

JOHN MEISINGER

Shoshone Paiute Duck Valley Reservation

KEVIN MENDICK

Department of Interior/NPS

CATHY MESSERSCHMITT

Northfork Mono Rancheria

EILEEN MOOREHEAD

Troutman Sanders



APPEARANCES (Cont'd):

NICOLAS PROCOS

CdliforniaPUC

GEOFFREY L. RABONE

Southern California Edison

ANGELA RISDON

Pacific Gas & Electric Company

RICHARD ROOS-COLLINS

Natural Heritage Institute

WILLIAM SARBELLO
NY SDEC, Div. Fish, Wildlife &

Marine Resources

ANDREW SAWYER
Cadlifornia State Water Resources

Control Board

CHARLES SENSIBA

Van Ness Feldman



REBEKA SHERMAN

American Rivers

ANDREW SIMS

Kleinschmidt

NANCY J. SKANCKE

On Behalf of NHA

GORDON SLOANE
U.S. Department of Agriculture

Forest Service

GLORIA SMITH

Department of Interior/Solicitors

ALAN SONEDA

Pacific Gas & Electric Company

MARK R. STOVER

National Hydropower Association



APPEARANCES (Cont'd):

JOHN SULOWAY

National Hydropower Association

MIKE SWIGER

Van Ness Feldman

SUSAN TSENG

Federal Energy Regulatory Commission

JEFFREY VAIL
U.S. Department of Agriculture

Office of the General Counsel

CHRISWATSON

Department of Interior

ANNA WEST

Kearns & West

10



PROCEEDINGS
(9:15A.M.)

WELCOME AND INTRODUCTIONS

MR. McKITRICK: Good morning. My nameisRon

McKitrick. | am with the Commission's licensing staff.
| have been with the Commission since about 1980. Just
to make correct everybody knows thisis December 10th,
and we are here for the Post-Forum Stakeholder Meeting.
| like to welcome you all, and | think we have got a
good, meaty agendatoday and look forward, hopefully,
to sharing some information with you aswell as
listening your comments.

What we will be doing today isjust avery
brief introduction of someinformation that | happen to
have. The most of the morning will be given to
John Clements. John will tell usthe types of things
that we have heard in these fora that we have been
attending and the results of some of the comment
letters that were filed last Friday, so there will be
an update on that and some ideas of what we are going
to be doing and where we are going to be going with
that.

Later in the morning and the rest of the
afternoon will be adiscussion with you al to talk

about some of the big issues that you have and we would
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like to hear your comments with that, then we will

close. Timwill give usabrief introduction of what

we will be doing tomorrow and how we will be breaking
up and we will be able to adjourn for the day and come
back tomorrow and do some good work.

We got started with this process with the
notice that went out September 12th of thisyear. It
was a public notice requesting comment from the public,
the agencies, the tribes dealing with the potentia for
anew rule dealing with the licensing process. With
that we set up some public forathat we held
regionally.

We went out to Milwaukee, Atlanta, we held one
in Washington here, in Bedford, New Hampshire,
Sacramento, and Tacoma. We will hear some of what we
heard at those meetings today and also than the
comments that werefiled, as| said, December 6th this
Friday.

Today, we are here with the first of the
stakeholder meetings and tomorrow and the following day
with the drafting sessions.

John, brief comments and now it isyour show.

PUBLIC, TRIBAL FORUMS AND COMMENTS

MR. CLEMENTS: How doesthis gizmo work? This

(indicating) isforward, that is backwards?
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MR. McKITRICK: You'vegot it.

MR. CLEMENTS: Yes.

MR. McKITRICK: Forward. Just point it at the
black box. That istechnology.

(Laughter.)

MR. CLEMENTS: My mother taught me to read,
but she didn't teach me computers.

(Visual dlide presentation in progress.)

MR. CLEMENTS: Wow. Okay, thisisbased on
the public forums that we had out in the regions, and
also our feverish reading of the comments that camein
on Friday. We think we have captured pretty much
everything that wasin there. These are of course very
big picture.

My current comment summary runs to almost 100
pages, and | am trying to squeeze it down to about 80,
so there are lots of specific suggestions associated
with these things you are going to hear and see that
aren't reflected in here, but that doesn't mean that
people aren't aware that they are there. Thiswas just
to seeif we could capture the essence of what we got.

There is general agreement that we need to do
some kind of new process, and that doesn't necessarily
mean an integrated process voilaby IHC or NRG, but it

indicates of course of great, wide dissatisfaction with
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with the existing process and how it works. Everyone
had suggestions for how we should changeit, so you
could call that anew process. Key issues that people
identified are early FERC involvement, sort of more
public participation early on, not so much
post-licensing, but during the pre-filing consultation.
There was alot about schedules and
deadlines, and we will get into details about that as
we go to the slides. Of course, study development and
dispute resolution are probably the biggest thing that
people talked about and people have alot and diverse
opinions on what we ought to do about studies.

Integration | think that is actually abad
word in this context. What it should say coordination
of pre-filing consultation with devel opment of NEPA and
the federal, state agency, tribal information needs.

You will hear alot more about that aswell. Then, a
combination of settlement agreements. | don't think we
have a more key issues.

These are things on which we had general
agreement: Early FERC involvement, pretty much
everyone wants the Commission's their during the
pre-filing consultation process. There are varying
degrees to which people want the Commission there, and

there are differences of course over the role that the
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Commission should play when it gets there, but
everybody wants usthere. Therewas, | think, very
broad agreement that pre-filing consultation ought to
encompass all of the interested entities, stakeholders,
resource agencies, the public, basically anyone that
has an issue related to the process or the project
itself.

Therewas alot of support for apre-NOI
letter from the Commission to the licensee sort of
explaining that, " ou know, your relicense is coming
out, and there are issues that you need to think about.
Here are basic information needs that need to be
developed,” suggesting something in the way of a
pre-filing for pre-NOI consultation activities. |
don't think anybody spoke against that. A lot of
people greeted it very favorably.

People wanted better coordination of federal
and state agency and tribal study needs. There were of
course avariety of opinions on what that consists of,
some of them are substantive, some of them are
process-oriented, but certainly people think that the
Commission and the other relevant agencies and tribes
should be working better together right from the
beginning.

People wanted more clearer study criteria, and
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people wanted a more effective dispute resolution
process. Although, there were afew voices speaking
out in favor of the existing dispute resolution
process. There were big differences on studies, what
study criteriashould be. The IHC criteria, no one
really spoke against those, but it was, "Thisisagood
start. Here are other things that you should add to
that."

Then, there was some concern about the study
criteria, how they ought to be developed in terms of
NGOs where you are not talking about, necessarily,
scientific studies, biological data, but things that
might be more recreation-oriented, that type of thing.
People wanted to see more on that.

There were differences on the need for
site-specific criteria, that isthe old, "Do we use
extrapolated data on fish going through turbines, or do
we do site-specific for each project,” alively
discussion about that.

There were big differences on
post-application, additional information requests.
Thereis one sort of school of thought that goes, if

there isastudy plan that is approved and we go

through dispute resol ution and we have done what comes

out of the dispute resolution, then we should be
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presumed to have done everything that we need to do in
terms of gathering information. Thereis another

school of thought that says, well, those things are

fine, but, you know circumstances may change or new
information may come to light during the studies, or
just things may happen. Sothereisalot of tension
there.

We had some people who said, "Y ou should build
the process around basinwide studies,” which implies
that you are building it around multiple license
applications, and that of course gets you into the
business of, you know, when do licenses expire and how
long should license terms be, not universality by any
extent. | think a significant minority of people
wanted to build studies around basins, or river basins,
and then of course there were differences of opinion
about that, too.

The baseline issue continues to rear its ugly
head. | don't think need to say too much about that
because everybody knows where everybody else stands.
Study dispute resolution, we had alot of
dissatisfaction with the current process, as| said,
but afew licensees said it, "It worked pretty well for
us, even if we didn't get everything we wanted or we

had to do stuff we didn't want to. So you could just
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really leave it alone, and everything would be fine."
but | think there is amajority opinion that we have a
cat to do something to try to bring some finality to
the study disputes.

Differences on a new process for dispute
resolution and who should be allowed to initiated, most
people seem to think anyone should be allowed to
initiate adispute. There were some opinions expressed
that it should be limited to agencies or that it should
be open to licensees, not necessarily other entities,
depending on whether issue was.

Therewas alot of discussion about whether
theideathat isafloated in NHC -- pardon me, IHC and
| think NRG of a dispute resolution panel with a
neutral isagood way to go. Some people endorseit,
and some people say the Commission itself could do the
job of deciding if it had right kind of process.

Whether dispute resolution should bind the
parties, | think there is some significant differences
of opinion on that. Some industry representatives
would like to see it binding, and | gather some
industry representatives would not like to see binding.
| am not sure quite where states or NGOs stand on that.

A lot of peopletorelate directly addressed a

guestion, so it isabit of amuddle. More differences
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on adispute resolution process, for the there ought to
be some kind informal process that precedesit, that
could bein the form of some kind of an all parties get
together atechnical conference or you would try to
hash it out before, you know, panel or some other kind
of dispute resolution mechanism, but not everybody
supports that.

Then, there were alot of views, not
necessarily differences, that may be a misnomer, about
how information ought to be dissented to whoever is
resolving the dispute to. Some people thought that
there ought to be, like, mini trials, others thought
that there ought to the sort of like atechnical
conference. Some people said there ought to be a
single, aneutral entity that is brought in to sort of
sit here and that at bias, kind of likeamini
one-session ADR. Some people thought alot of be done
on paper.

Then, there is sort of an ongoing issue about
what happens when you have a dispute resolution, where
thefinality should lie. There are some people that
suggest that there ought to be some kind of an
interlocutory appeal process going up to various
levels, depending -- and then there are some that

support the notion that you have a dispute resolution
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mechanism, that isfinality for that purpose, but then
anybody has the right to reserve their right to appeal
it or to seek rehearing before ajudicial appeal at

that point.

Schedules and deadlines -- very, very broad
support for firm schedules and deadlines, also very
broad support for flexibility on deadlines. For
settlements to gather data, some people wanted it for
basinwide studies, that you ought to stretch out your
schedule to make sure that you get everything in the
basin.

Some entities pleaded human and financial
resource constraints which they said would make it
difficult for them to stick to deadlines imposed from
the outside. Some states and tribal entities expressed

concerns bout their own internal processes and how

those could possibly be melded with sort of the snappy

deadlines that appear in some of the proposals.

Then, there was some desire on the part of
some of the partiesto have sort of atime out whilean
intra-agency appeal of a mandatory condition goes
forward at least for -- not forever, but for some
period of time, depending on what the conditioning
agency hasin terms of an appeal processand a

schedule.
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The state, we didn't hear awhole ot about
state processes in the sense of diversity of opinion.

It was pretty much from the states, "We need better
accommodation of our 401 or CZMA data and process
needs," that we should work better with them to get
better water quality data, and that we should support
their data requests to the licensees.

Tribal issues, probably the number one was
recognition of tribal sovereignty and government-to-
government relations, although thereis not by any
means unanimity on what that means. Lots of tribes
seem to think that just meant if they got afair shake
at the consultation process, then that would be enough
for them.

Some tribes were insisting that as a sovereign
national government they would speak to no one but the
Commission, that they would no longer speak to
licensees, and then thereis sort of adiversity of
opinions on what that ought to constitute between those
two.

Everybody seemed to want early consultation
with the Commission, you know, again, during the
pre-filing process. A common suggestion was about the
time of the NOI or maybe earlier, there ought to be the

Commission directly reaching out and educating the
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tribes about the existing process, whatever it isfor

that licensing proceeding or the Commission's processes
in general, but some kind of proactive outreach for
education purposes.

Another common theme was consideration of
limited tribal resources and unique decision-making
processes. That largely constituted comments along the
line of, "There are not many of us. We have a system
of chiefs, and we havetribal councils."

Individuals on the ground are not really
authorized to just speak for the tribe. They haveto
go through a process of their own in order to get a
paper signed or, you know, an opinion given to the
Commission or to the licensee or to anyone else. The
Commission needs to have more respect for those
internal processes asit sets deadlines and thingslike
that.

A few parties made the suggestion that we
either have a specific person or persons designated as
atribal liaison, and that would help with the
government-to-government relations thing. There were
actually some suggestions that we set up a separate
office within the Commission -- sort of an, if you
will, an analogy to BIA within the Interior Department

-- that would handle these things.



Then, findly, alot of the tribes suggested
that the Commission ought to fund their participation
at various levels and for various things. Process
options, there wasn't any agreement on whether to adopt
a separate integrated process lalHC or NRG or some
of the others.

There was no agreement on whether we ought to
retain, delete or modify the traditional or ALP
processes, if we do have an integrated process. Those
go al over the map. There are some that say, "Do an
integrated process. Get rid of the ALPand the TLP."

And then there are some that said, "Do an
integrated process, but keep the ALP as a backstop."”

Or, "Allow the ALP, but keepthe TLPasa
backstop."

"Have al three processes, let the licensee
choose."

They just sort of go al over the map. There
ISNO way you can associate any particular position
with what you would call -- thereisnot, like, an
environmental group position and there is not, like, an
industry position, alot of variety there.

Licensees generally, however, favor multiple
processes with the option of choosing the one that they

believe best suits the project specifics. In generdl,
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NGOs and states seem to want one flexible process.
Multiple processes are said to be confusing to the
public and difficult for states and NGOs with minimal
resources to try to cover al of these various things,
keep up with the various process potentials and explain
things to their staff.

Some folks recommended modifications to the
traditional and ALP process, if we keep those. Thisis
by no means acomprehensivelist. But the early FERC
involvement in any process. Early NEPA scoping could
be incorporated in. A lot of people -- not alot of
people, but some people thought the ALP rules of
engagement need to be clarified, that they don't really
know what their roles and responsibilitiesare. They
can't look at the Commission's regs and get a clue,
that it is sort of anegotiation in every individual
case, and to some people that is troubling.

Some peopl e thought that there ought to be new
dispute resolution process and when we get it allow it
to be used in any process-- ALP, TLP, integrated -- or
alow it to be used in ongoing processes.

Settlements, thisis pretty universal.

Everybody wanted flexible timelines for the Commission
to accommodate settlement efforts. They wanted

flexibility on content. Essentially, it was sort of,
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if | can say it in afew words, defer to the settlement
policy, absent some blatant illegality. Then, people
wanted some guidance on what is acceptable content in a
settlement agreement, at least some people wanted that.

Okay. | think that wasit. That ismy entire
morning.

(Laughter.)

MR. CLEMENTS: No, after thisisover and at
some point during the day, | will go over thiswhole
thing with you; okay. Obvioudly, the floor is open to
guestions.

MR. McKITRICK: John, in being so efficient
and setting the example of how to move something
forward, has given us the time here. We are recording
this. We have acourt reporter. So we do have a
little bit of time for questions.

| would like to focus, if we can, on John's
dides, either clarification of those, and not really
get into afull-blown discussion of these things. We
will have that alittle bit later. 1f you would like
to ask John some questions, if you would raise your
hand, wait for the microphone to come, give your name,
and we will be glad to clarify anything we can.

MR. CLEMENTS: Yes, Kathryn?

MS. CONANT: John, could you just give usa



little --

MR. CLEMENTS: Yes, you want abreakdown of
sort of the food groups?

MS. CONANT: Yes.

MR. CLEMENTS:. We had, roughly, 100 comments,
just about 97 or 98, and | think a couple may have
straggled in that | haven't actually seen yet. Maybell
would say 40 or so from the industry: 15 tribes; a
dozen NGOs or more; afew individuals; afew
consultants, some of whom | lumped together with the
industry and some not; state governments, not that
many, maybe six or eight. That is pretty much it.

But they sure said alot.

Y es, Mona?

MS. JANOPAUL: Your summary also includes our
verbal comments at our regional meetings; right?

MR. CLEMENTS: Yes.

MS. JANOPAUL: Okay. Any numbersyou want to
share with the groups?

MR. CLEMENTS: When | got to theend, | didn't
break down between who showed up at public forum and
who had filed written, alot of people did both.

MS. JANOPAUL.: So your 100 number includes
both written and verbal comments?

MR. CLEMENTS:. Yes, you don't get counted
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twice.

Y es, Nancy?

MS. SKANCKE: We have been listening. Will
there be any ability to pull these datainto one unit
because they are dribbling?

MR. CLEMENTS: Inoneunit? Boy.

MS. SKANCKE: No, not necessarily one unit,
but at least have them in one place because they are
dribbling in into FERRIS.

MR. WELSH: | am sorry, Nancy, | didn't quite
hear you.

(Laughter.)

MR. WELSH: What have you done to me?

MR. CLEMENTS:. No, | didn't do anything.

MR. WELSH: Oh.

MR. CLEMENTS: No. Shewantsto know if there
is one place that you can go on FERRIS to get them all
together instead of trying to look them up
individually, something like the hydro portion on the
FERC Web site that you could go to get comments.

MR. WELSH: Yes. Wdll, actually we talked
about trying to get them on the Web site, but
logistically it isredly difficult to get that many --
| mean, some of thefilings are quite large. So on the

Web site we will have instructions for FERRIS. | mean,
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they will all be under the RM docket, pretty
sequential.

MS. SKANCKE: Asof thismorning, | think
maybe 12 were on FERRIS.

MR. WELSH: Okay. | mean, it takesawhile.
We will talk to people and get things moving there.

MR. McKITRICK: Anything else asfar as
clarification of questions?

MR. CLEMENTS: Yes, Gloria?

MR. McKITRICK: Gloria, wait for the mike.

MS. SMITH: Gloria Smith, Interior. John, how
did you factor in, | think, the December 7th D.C.
meeting and what was said there?

MR. CLEMENTS: | just treated it as though it
were one of the regional forums. So, for instance,
Bill Sarbello here came and made commentsin his
testimony. Those have been read and those are in my
comment summary, which of course none of you can see
because it is attorney work product, but just to give
peopl e assurance that everything has been read.

MR. McKITRICK: Yes?

MR. FAHLUND: John, asfar asthingsthat --

MR. McKITRICK: Y our name?

MR. FAHLUND: Oh, | am sorry. Andrew Fahlund

from American Rivers. Asfar asfilingsthat have been



made perhaps not under this docket, but that are
related or useful or referenced in public meetings-- |
was thinking of the state forums, for instance, as an
example of this-- would those need to be filed under
this docket in order to be considered by you in your
deliberations?

MR. CLEMENTS: All of therelated stuff that
has been filed like ITF, things like that --

MR. FAHLUND: Exactly.

MR. CLEMENTS:. -- we are bringing into the
record, you know, so that they are there for our
consideration.

MR. FAHLUND: Great, okay.

MR. McKITRICK: Anything else?

(No verbal response.)

MR. CLEMENTS: Thisisan easy audience.

MR. McKITRICK: Yes, | know. Okay, thank you,
John.

We have alittle bit more time before we have
ascheduled break. My recommendation would be to kind
of continue with this, and then in another half hour or
hour take a short break. If anybody strongly disagrees
with that, you can feel free to leave when you want.

(Laughter.)

MR. McKITRICK: What we would liketo doiswe
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had a series of pretty broad questions that we thought
was important for the entire group to address, to hear
that discussion as opposed to putting thisinto the
small stakeholder forum that we will be having tomorrow
and the following day. So we are very interested in
your comments on this. Asyou can then frame them from
the standpoint, if you do have comment of why you think
aposition or the answer to this, to back it up with
some information would help usalot. Many of these
are overview questions that would help usin putting
together arulein the future. So the response of why
you think thisisimportant to us-- the questions, let
me just briefly so you aren't thumbing through this,
read through them and then we will go back and start
from the top.

First of al, Should FERC an integrated
licensing process? If FERC does adopt this new
licensing process, what in the current regulations
should be changed, and what should be kept? Should the
integrated licensing process apply to relicenses or new
licenses aswell as origina licenses? Should FERC
cooperate with other federal agenciesin the NEPA
document process? Should the licensing process begin
before the five to five-and-a-half-year deadline for

filing the Notice of Intent? Lastly, how should the



new licensing process accommodate settlements?

That iskind of our discussion. Aswe exhaust
this, we are coming to conclusion of today, and then
Tim will give us some remarks about what we will be
doing tomorrow. But thereisno pressure here. We are
here until, what, we've got till 5:00, to 4:00, if it
takes that long.

Again, | would just liketo say thereisa
court reporter here, so if you would, raise your hand,
wait for the mike, and then state your name. Asyou
respond to the first question, we will stay focused on
that as we hear various opinions and then move on to
the next. Thefirst question that we haveis:

Should the FERC adopt the integrated
licensing process?

MR. McKITRICK: John, outlined some of the
comments that we heard dealing with that. We would
like to hear yours. All you haveto do israiseyour
hand.

MR. MASCOLO: Thanks, Ron. Nino Mascolo,
Southern California Edison Company. | am going to
throw it back to you and John and others with a
guestion. Could you define for me what you interpret
to be an "integrated licensing process'? What do you

mean by that? When | read some of the comments, it
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seemed that different people had adifferent impression
asto what that meant. | would like to get your
thoughts on it and John's thoughts.

MR. McKITRICK: Sure. That isan excellent,
excellent question. | think what | will do just to not
stray is go back to our comment, our Notice, that
talked about what we considered the integrated
licensing process. If John and Tim or anybody else who
would like to weigh in on that, that would help maybe
further define or you could ask some clarifying
guestions.

The paragraph in the Notice says acommon
theme that underlies all the efforts described in the
aboveisto reduce time and costs, it says. "One of
the reform concepts that shows particular promiseis
the licensing process that integrates an applicant's
pre-filing consultation with resource agencies, Indian
Tribes, and the public with the Commission's staff NEPA
scoping, which would define the integrated process.”

It says, "Further clarification,” it says,

"such an approach would differ from the ALP or
‘dternative licensing process in severa ways. First
of all, Commission staff would be involved in al
stages, there would be an establishment of deadlines

for al the participants, provide an effective vehicle
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for study and dispute resolution than what currently
existsin the ALP, and to better integrate the
Commission staff on the Federal Agency Statutory
Rules."

So that in our Notice kind of set up what we
thought the AL P was -- excuse me, the integrated
processwas. If thereisany additional clarifications
from Commission staff with that, | would appreciate --

MR. WELSH: No, that is pretty much how we
handled it.

MR. McKITRICK: Okay. Any follow-up?

(No verbal response.)

MR. McKITRICK: Okay. | guessthe questionis
then:

Should such a process be put in place?

MR. McKITRICK: Over here (indicating).

MR. CLARY: Thank you. Don Clary representing
the Shoshone Paiute Duck Valley. | just wanted to ask,
you have indicated that the two proposals at this point
are not going to be -- or excuse me, not necessarily
not going to be followed, but you are not wedded to
them at this point in time. Isthere aparticular
approach that will be used for an outline for a
regulation in, say, the drafting sessions tomorrow?

Or, are you focused on any approach at this point?



MR. McKITRICK: Tim?

MR. WELSH: Tim Welsh, FERC staff. This
afternoon or maybe later on this morning | am going to
introduce aworksheet that the participantsin the
drafting sessions will use. It isaworksheet that we
put together that includes ailmost all of the proposals
that we have received thus far, many of which are
integrated processes. We have sort of aguideline for
people to work from tomorrow so they kind of see
everything.

MR. CLARY: The Commissionisnot at this
point in time fixed on any one?

MR. WELSH: No, we are not.

MS. MILES: Ann Miles, FERC staff. | wanted
to say one more thing on that. Theideaisn't to
choose one of the proposalsthat isbeforeus. Itis
to look at what isthe best out of each of those
proposals that would really work for everyone.

It is much more thisis an opportunity where
we have got everyone in the room and tomorrow we will
have peoplein drafting sessionsto really have a
discussion about what parts of what you have seen or
what you have read from other people or have heard over
the forums, the other forums, comments from folks, what

works for you group and what doesn't work for your



group.

MR. McKITRICK: John?

MR. SULOWAY : John Suloway, president of NHA.
NHA's position on a question oneis that FERC should
adopt an integrated licensing process, but at the same
time we want to see FERC retain the TLP and the ALP.
That iswhat we said in our comments. The one thing |
wanted to say, Ron, as we go through this, NHA and a
number of the other stakeholder groups have discussed
how we would like to proceed in thisworkshop. One
thing that | think we all agreed on iswe would liketo
get past kind of restating what we have in our written
comments and what we have said earlier and focus on
kind of moving ahead and trying to resolve some of the
tougher issues.

MR. McKITRICK: John, | think we appreciate that.
One of the things that we are actually tryingtodois
-- | think we to understand positions that have been
taken that there should be asingle process or a
multiple process or pick and choose. One of the things
we would like to understand is why you think that
would be helpful to have multiple processes and how
that would not only benefit you, but benefit the
licensing community. We can al take positions here.

But, as we can understand each other's positions, is



their common ground it would confine that would be
beneficial for all? Y our comments that were to us, |
think we fully understand that. But if thereis some
more information of why you think that would be helpful
for al participants or if it isfor the licensing

community, | think we would still like to understand

that alittle bit better.

John?

MR. SULOWAY': Again, | don't even remember if
we put this in the comments, we went over those common
so many times. Asfar asthe retention of the TLP and
the ALP, onthefirst level there arefolks that are
aready in these processes now, and they don't want to
get caught in the transition. | think that iskind of
obvious. Then, there are other folks with the industry
that are comfortable with the traditional process. It
has worked for them in the past. It isnot perfect,
but they are hoping that there are some improvements
that they can incorporate. But they fedl that it best
meets the characteristics and needs for a particular
project.

Also, | heard it from folks that want the ALP
retained. And | am surethat there are some people
also on the TLP that are a little concerned, that even

though they see maybe 80 percent of what they likein
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an integrated process, they are afraid that when the
actual rule getsfinished that the 20 percent that gets
inserted there that they don't likeit isreally going

to be very problematic for them. So they arelittle
concerned about kind of throwing in a process that may
beisaperfect but they have learned to adapt to and
works for them and then have to use a process that they
have never used before that, in fact, they see as

flawed from thelr perspective.

MR. McKITRICK: Assuming that we could get
past the transition part somehow, | mean, for people
that are already in that we wouldn't yank them one way
or the other, the point is that from your discussions
with others that they like components of even the ALP,
the alternative, or the traditional that they for
whatever reasons they don't want to forgo. | mean,
they are just afraid of the future, that if thereis
only one process, that they may not be able to work
within that?

MR. SULOWAY:: | think that there are several
reasons, if you will, within that answer. One that you
just honed in on, the fact that the new process may not
work for aparticular group or particular licensee or
several licensees, is one of them. But, again, the

traditional licensing process, which isto some extent



a paper process, is not quite as intensive as some of
the alternative processes. It works for some licensees
that have smaller projects, that have limited
resources, and also again it has worked for them.

MR. McKITRICK: Right.

MR. SULOWAY': The same thing with the ALP,
there are some folks that really had very good success
with the ALP. They like the flexibility that isin
there to kind of invent your own process, if you will,
and so they feel very comfortable with the process and
they want that retained.

| think what | heard from Chair Wood, though
-- you know, | can't tell all that going onin his head
-- isthat in the November 7 forum he basically said,
"WEell, let'stry to put something out there that is
really good and see if people will migrate there." |
think alot of folks and all the stakeholder groups
kind of look at it and say, "Well, yeah, let's see.”

| mean, that iswhat happened with ALPina
way. | mean, there are several of usthat started ALPs
before the ALP regs were there, and then more and more
people migrated to it as it worked for those other
folks.

MR. McKITRICK: Okay, good. Thank you, John.

Yes?



MS. MESSERSCHMITT: My nameis
Cathy Messerschmitt, Northfork Mono Rancheria,
Cdlifornia. Inour experience, it hasn't been so much
which license they decide to go with, which license
they process, whether it isALP or TLP, to me a process
isonly as good as its participants.

We have a participant, alicensee, that is
working very well in the ALP and then we have a
licensee who isnot. | think the processisonly as
good as the players. What | want to know isif you
decide to adopt a hybrid, if you do "buffet style," as
| want to call it because you have all of these

different selections, | am more concerned about who

would choose what process they have? Why would they

choose it?

Then, after that, can they changein
midstream, like, say, "l want the ALP," and then they
get halfway down the line and they say, "Hey, | don't
like that so I'm going to go to the TLP"'? So, you
know, there are questions that | think that need -- in
my opinion, these might be remedial, but they need to
be answered before we even say, "Well, wait a minute,
let's pick ahybrid." First, why?

MR. McKITRICK: If | can preface al that with

onething, and | should have said thisto start off
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with, we need to keep this as generic discussions and
not as personal experiences dealing with a particular
project here. That appliesto everyone.

Y es, go ahead.

MR. ANGLE: Art Angle, Enterprise Rancheria,
Oroville, Cdifornia. | aminvolved in the process,
ALP process, now. My question s, If this new process
is developed, how isthat going to affect the process
that | am involved in today?

MR. McKITRICK: Let me answer that first, and
then | will seek some help. | don't think any of us
anticipate pulling anybody out of an existing process
and moving them into something that is different. So
that won't change.

The other question dealing with the "buffet
style" and why, | am not sureif we -- | mean, one of
the things that we are looking for is how this should
work. | mean, that is the question, Should there be
one, or should there be many? | think the anticipation
at least in the past, and | would certainly be
interested in comments on it, when we had the TLP and
the ALP the licensee came to usif they wanted to do
the alternative licensing process. If you don't think
that has been working, there should be other types of

decisionsin that, | think we would be interested in



hearing that. We have not reached conclusions on these
things, that iswhy we are here.

I'm sorry.

MS. MESSERSCHMITT: | want to be clear here.
| am not making mention of which applicants we are
dealing with.

MR. McKITRICK: No, no, | understand that.

MS. MESSERSCHMITT: That isnot my intent, and
itisirrelevant anyway. | am just saying that, you
know, we are the ones that have to handle the fallout
from whatever licensing process that they go through.
We need to figure out, you know, which road they are
going to take so we can be prepared, because we can't
get ready for alicensing process if we are hitting a
moving target.

MR. McKITRICK: Sotheissueisredly if
there isthis "buffet style" that everyone should be
notified very early in this process so you know where
you are?

MS. MESSERSCHMITT: (Nodding head) Yes.

MR. SARBELLO: Hi, Bill Sarbello, New Y ork
State DEC. Should FERC adopt an integrated licensing
process? | think yes. Itiskind of an evolutionary
step that we have had a couple of processesin the past

and there have been some problems with each, so | think
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it makes sense to propose a new process.

| don't really have an answer for, you know,
Should you be dropping the other processes? | think it
will kind of depend what the new process |ooks like.
If it is unquestionably the best thing that has come
along, then | think it may be alogical step.

On the other hand, the point has been made
that there are some projects that are halfway through
one of these other processes. | imagine you will have
to grandfather in some way those that are there. The
statement that was just made in terms of who decides
what processisused and if thereisan option to
switch partway through, | think that is a question we
are going to need to explore over the next few days.

Sometimes you find you get into an alternative

licensing process and you hit a stonewall someplace

along theway. And then what happens? Isit drop back

and start atraditional? It may be a good solution or
it may be areal headache for everybody who has
invested the time, but it may be the only way out. |
think they will be good questions to explore. | don't
know if thereis any good answer yet.

MR. McKITRICK: Yes. Bill, from the
standpoint of -- | am sure you have dealt with both

traditional and probably alternative processin the
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state, isthere anything, as you understand, with the
integrated process that you think that may be alittle
bit different or should be codified in some sort of
regulation that you see as helpful from the state
perspective?

MR. SARBELLO: Wédll, | think front loading the
process, as we have said before, | think will be very
helpful, particularly for studiestrying to identify
the study needs, speaking from a state perspective,
information that a state needs to make its statutory
decisions. It will be tremendoudly helpful having all
of the studies and all of the work working together
early in the process and trying to avoid as much as
possible having to mop things up late in the process.

| think that will benefit everybody and
provide more certainty and more coordination for an
applicant and for the NGOs who are investing timein
the process, that they will get the information that
they need, and the states who really have obligations
of their own that they need to meet. | think it will
just increase the efficiency.

MR. McKITRICK: Okay. John?

MR. CLEMENTS: | just wondered, Bill, if you
have any thoughts about whether thereis actually a

downside to having an off ramp from an ALP, if for some



reason you get into the process and it is not working
to the satisfaction of what | call a"critical mass of
people'?

It strikes me that compared to the existing
processif you start an ALP, then you are going to
start with the early involvement of all parties
including the NGOs that don't have that much of arole
in the traditional process. Y ou should have the states
there, you should have the federal agencies, you should
have the Indian Tribes, and whoever elseisinterested.
At some point even at the beginning you have already
got more under an AL P than you would haveif you just
went traditional.

If it goesfor, | don't know, two years or
something and kind of falls apart for some reason, it
just strikes me that the partieswill already have
accomplished more in terms of getting the kind of
information on the record about what they need or think
they need in terms of dataor studies. They will have
established a much greater understanding about issues
that need to be resolved than they would have if they
had never even started it. It seemsto methat if it
does collapse and goes off the off ramp into a
traditional, you are still better off than you would

have been. | just wondered, you know, if that makes



any sense to you?

MR. SARBELLO: Yes, it does make sense. We
had one aternative process where one party wasn't
satisfied. They did use a dispute resolution
mechanism, and basically weren't happy with the answer.
One of the lessons learned was that we didn't really
have, and thiswas before | think there might have been
aternative regulations, some of those things clearly
laid out. Y ou probably need to talk to the aggrieved
party to get their opinion.

Everybody else did come to agreement
eventually, but it did cause some major disruption and
hard feeling. We did not break down to the point where
it went to atraditional process. The aggrieved party
felt that it should have at that point. That | think
was part of the problem that continued was kind of, you
know, what happens when you don't have complete
CoNsensus.

MR. McKITRICK: Would it be helpful from the
standpoint of if the regulations did leavethe TLP, ALP
in place and we came up with an integrated process to
within that regul ation have some sort of what will
happen if this doesn't work kind of thing, or leave
that to the people involved to figure out what to do?

MR. SARBELLO: | think it would be helpful to



have what happensif this doesn't work. My own opinion
isl think it is helpful to have a decision-maker. At
some point, somebody has got to make a decision and
then you go forward. If some law or something has been
violated, there are remediesto take that. But if it
isjust a case of an otherwise unresolvable difference
of opinion, you need some sort of decision-making
process. Thatismy view. Asaregulatory agency
ourselves, that would be our perspective.

MR. McKITRICK: Okay, good.

Mona?

MS. JANOPAUL: MonaJanopaul, Forest Service.
In thinking back over what | just heard from NHA and
the Mono Lake Rancheria and maybe some of the other
comments, we put up one criteriain thelist up there
as maybe an original license or anew license. Another
criteriathat we heard while we were out in meetings
is, and | particularly remember it from the November 7
meeting here, "size, complexity, controversy." Maybe
that should be a criteria that we look at if we are
going to talk about when an integrated versus a
traditional or an aternative licensing is appropriate.

| just heard the NHA representative talk about

TLPs maybe being appropriate for small projects where

maybe there is not the great controversy or complexity
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and a paper process might be appropriate. Now, FERC
does have alot special regs for small projects, and

then even exempted projects. Inthe IHC Proposal, we
talk about maybe a separate NEPA track going straight
to asingle NEPA document, again, for small,
non-complex, non-controversial projects.

Maybe | would ask the NHA rep and Mono Lake
and whoever else has discussed thisif that is another
criteriathat you would be interested in discussing
over these next few days about whether that isa
criteriathat might be applied whena TLPis
appropriate or not appropriate? Maybeit isjust
simply not appropriate for larger projects? Isthat
what you were saying, or do you think it should be
retained for al kinds of projects? | amjust asking
for aclarification. Thisisan issuethat came up
through the regional meetings.

MR. McKITRICK: If we keep theseto redly set
up some criteriato establish what processis
appropriate for what type of project?

MS. JANOPAUL.: That might go to the issues of,
How does a process get elected for each licensing. How
does that happen? There are certain regulations for
the ALP in approving when alicensing can go forward

with an ALP.
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MR. McKITRICK: Right.

MS. JANOPAUL: Maybe we need the same kind of
things for these other two processes, just a thought
and just asking for clarification. If people want to
comment of if they want to saveit for discussion over
the next few days, maybe that is something we could do
isdevelop the criteriafor when these three processes
might be appropriate, other than just original or new
licensing.

MR. McKITRICK: | understand.

Mark, you want to?

MR. ROBINSON: Yes, real quick.

Mark Robinson, Office of Energy Projects. Thisfalls
under the category of timing iseverything. Who up
here asked the question about, "If | am in a process,
am | going to get yanked out of it and go to another
process?’

MS. MESSERSCHMITT: (Raised hand.)

MR. ROBINSON: Well, you asked that just at
theright time. The chairman walked in just asyou
were asking that and he heard your question. He asked
meto let you know that is off the table. If you are
in a process, whatever we are doing here will not
affect that, and so nobody should have that concern.

It isjust too bad that some of the rest of you didn't



ask your favorite question at exactly the right time.

(Laughter.)

MR. ROBINSON: We might have resolved severa
things at once, if you had done that. He unfortunately
had to go off to, believeit or not, ethics training.

So if he comes back in, | will giveyou thesign. |

will do something and everybody ask their question real
quick and we will seeif we can't get alot of this
resolved. Yoursistaken care of.

(Laughter.)

MS. MESSERSCHMITT: Thank you.

MR. McKITRICK: Thank you, Mark (laughter).
Is there a button you can push to have him walk in?

(No verbal response.)

MR. McKITRICK: John?

I'm sorry, Allison.

Let me let John respond first, if you don't
mind, Rich. It seemslike your question may have been
addressed from Mona.

MR. SULOWAY:: Yes. Mona, from the industry
perspective, athough | gave that example of asmaller,
less controversial, lessissues project for aTLP, |
think there are also some licensees that would prefer
tousethe TLP, even if they had alarger project, a

more controversia project. Again, it may just boil



down to resources and the complexity of the issues that
have to be addressed, and that licensee may feel that
the best way to get those issues addressed isto use a
traditional process.

MR. McKITRICK: Richard?

MR. ROOS-COLLINS: Richard Roos-Collinson
behalf of the Hydropower Reform Coalition. Y ou know,
the discussion of thisfirst question has moved from
coordination of application development and
environmental review. Itisreally focused on the
guestion, Should the alternative, traditional and
hybrid processes be retained, and should an additional
process be added.

Y ou have heard comments from most of the
partiesin this room in the course of the workshops and
now written submittals. | think it would be helpful if
Commission staff gave us awindow into your thinking.
Y ou know the comments, so what are the sticking points
between you and the draft rule that you have to publish
in February 2003 as you move towards a decision whether
you will retain alternative processes or unify them?

MR. McKITRICK: | see.

MR. SULOWAY': Then, state those sticking
points and our comments, hopefully, will move the

record forward, and the same for the al of the



guestion we will discusstoday.

MR. McKITRICK: Sure. Isthere anybody that
-- | mean, from my standpoint, | don't want to keep
throwing this back and forth, but from our standpoint
we have not made adecision of whereto go. We are
looking for rationale. Not only do we understand what
you were saying and we can read the comments, but we
are till looking for the rationale of why you believe
that we should go with an integrated process and not
the TLP or ALP, or why we should keep all three. We
are searching for the rational e behind those
statements. We can read the statements. We are still
looking for help to help us decide what seemsto be
appropriate. | see John has the microphone and maybe
heisgoing to bail me out of this.

MR. CLEMENTS: Actualy, thefirst thing |
want to say is | thought the comments that we got did
an excellent job providing rationales why people want
things. Of course, they are not reflected up here,
because when you are trying to squeeze this much paper
down to afew slides alot has to get dropped, but it
is not forgotten and | think we understand that.

Then, another prefatory remark about the big
picture questions. There are probably alot of people

sitting here saying, "Those aren't necessarily all of
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my big picture questions.” But the genesis of that
dideis| wasditting there and | tried to just sort
of sit down with the existing regs and dope out what --
and the example | did was what would the IHC process
look likeif you just did a standalone?

Then, | kind of mentally went through that and
then | started to look at the othersand | said, "Gee,
| don't know what to do." It isjust nuts and bolts
drafting and, "1 don't know what to do, unless| have
real specific direction.”

So | started thinking up questions that |
thought would affect structurally, you know, just what
the rule would look like. To heck with the content.
Once you have some specific direction, for instance,
origina or relicensing, well, how does that affect
what happens during the pre-NOI period or at the NOI?
If you are going to have a notice that goesto the
existing licensee, should that only go -- if thereis
no existing licensing, what do you do?

| was just going through these, and these
guestions just build and build and build. | wasjust
trying with this to get some sense of direction as to
where there might be a consensus to help me figure out
what to structure. Just from adrafting point of view,

these are sticking issues for the most part for me.
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MR. McKITRICK: John, then with the first
guestion, | mean, "Should FERC adopt an integrated
licensing process," the thing that would help you move
forward with that are what types of things?

MR. CLEMENTS: | am hereto listen.

(Laughter.)

MS. MILES: John, can | say something here?

MR. CLEMENTS: Sure.

MS. MILES: Ann Miles, FERC. I think we are
getting at Richard's 20 percent. Many of you who were
at the November 7 meeting here at the Commission, the
Chairman asked the question, "Where do we have
agreement, and where don't we have agreement?' How do
you parse that out? Richard Roos-Collins answered that
he thought we had 80 percent agreement on alot of
areas and 20 percent not. | personally can't figure
that out yet.

When | look at al of the comments we have
had, | see alot of people saying they want early FERC
involvement. They want to study plans early. They
want everybody at the table together. Therearealot
of things where there are agreements. Maybe it would
be auseful thing if we figured out where the
disagreement lies, because | am not sure you can answer

that question without knowing that.



Y ou know, we hear alot of people wanting
flexibility, but we hear alot of people wanted
certainty, wanting schedules. | don't know if wein
this room could come up with what is the 20 percent. |
am not sure which side you go to. Wetried to, John,
in what we have heard put where we saw agreement and
where we saw there was still disagreement.

| guessaquestionto you all is, Would it be
auseful thing to try to figure out where we have got
that disagreement? Would that help us move forward
toward answering that question, or is the answer just
simply to leave all the processes, you know, leave what
we have got, add a new one, and then look at the end at
what the new one looks like? | mean, the way we have
divided up the next couple of daysisto look at the
integrated process.

A lot of people said, oh, they would like
things changed in the traditional also. If you look at
where we want those things changed in the traditional,
do they end up looking like an integrated? | am not
quite sure yet from what we are hearing. Any thoughts
on that, whether the 20 percent is worth looking at, |
guess?

MR. ADAMSON: Dan Adamson, Davis Wright

Tremaine. | think that isagood question, Ann. |



just want to respond quickly to what Mona said. |

think another reason why some licensees want to retain
the traditional processis there are some projects that
are very complex and the issues are so polarized that
really no useful purpose would be served by being in an
ALP. You might not even benefit that much from having
an integrated process because it would just sort of
extend the period of time over which partiesare
disagreeing with one another. Soitisnot just the
simple projects that benefit from the TLP, but also
sometimes the very large ones.

MR. McKITRICK: Thank you.

Richard?

MR. ROOS-COLLINS: Ann, let me apply the 80/20
rule to thisfirst question based on the oral comments
and also the written filings. Thereis broad agreement
about the best functionsin the traditional process, in
the alternative process, and there may even be broad
agreement about additional functions that should
somehow be integrated into Parts 4 and 16.

The disagreement appears to be on the
packaging of those functions. Specifically, NHA and
other industry representatives prefer that we keep the
package of functions now known as "traditional" and the

separate package now known as "aternative" presumably



on the theory, "If it ain't broke, why fix it?"
Othersincluding the Hydropower Reform
Coadlition take the position that these functions can be
better integrated into a unitary process that then
would be applied flexibly. So | view the dispute that
is behind thisfirst question as going to what is
given, what applies across all proceedings and what is
flexible, depending on the choices of the licensee and
other participants. That iswhat | think we should be
discussing.
A PARTICIPANT: Can| just make aquick

responseto that. Thisisawindow into the mind of

one FERC staff member. Richard, if you say you looked

in that window and there is nothing there (laughter), |
am going to kind of really object. | think that one
model that might be available to us, and it has some
appeal to me at least, isthe ideathat we would focus
on anew process, integrated process, and seeif we can
design that to take the best of everything that is out
there.

All of these processes are actually make up of
components. Itisnot just athing. Thereisa
component for study identification, thereisa
component for dispute resolution, there is a component

for notification. If during the development of this
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integrated process there is ageneral consensus that,

let's say, for dispute resolution, hereis how it

should work, we could take that component and modify
the two other existing projects so that we have not
different and less-adapted aspects of each process, but
the best of what comes out of the integrated, insert it
into the existing processes, preserving them in sort of
their fundamental why they are there, but also
developing this third.

Thereis another aspect of that. If we are
successful in developing sort of abest process, that
still may not be the best for all projects. If you
have learned anything about hydro, all of these
projects have their own life, their own thing. There
isnothing alike or similar about any of them.

Over time | would like to think that the
majority of projects would migrate towards one. Maybe
ten years from now al of our folksthat are following
us up will look at thisand say, "l wonder why those
idiots kept that process nobody is using anymore?"
Then, they can dispose of it.

| have always been sort of an evolutionary
type of let's see what works and let it evolve. That
iskind of what my thinking is at least now isfocus on

the new one, get the best thing there. If we come up
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with a component that isreally good, stick it in the
other ones and then let all of them sit there and go
from there. | hope | didn't screw up your meeting.

(Laughter.)

MR. McKITRICK: You are aways helpful.

MR. JOSEPH: Brett Joseph, National Marine
Fisheries Service. No, | think that was very helpful.
Inaway, it got to the point that | was going to
raise. | agree with Richard that it isagood question
to put out there at the outset. It helpsto focus our
thinking down to what are the underlying concerns that
we have that could be resolved through reforming a
single process and what would be left unaddressed in
terms of areas where a new process may work better for
some but not other entities, and what do we want to
retain from the old ones.

Up to acertain point, | don't think that
guestion can be answered. | am sensitive to John's
concerns about structuring the drafting and all of that
Obvioudly, that isabig challenge. However, there are
certain threshold questions that were raised by some of
the earlier comments such as, When isit decided? Who
decides, you know, whether you are going to take
aternative pathways? What are the off rampsif the

process doesn't work?



Also, the question that came out of the
comments which is, Should the existing ALP and TLP
processes, if they are retained should they be reformed
by taking the best elements that are cross cutting? |
think those are the real key questions underlying this
"big picture" question, if you will, regarding whether
we retain the existing processes.

So | think it would be a mistake to presumein
trying to address that question that at the end of the
day the current TLP and ALP would beretained asis
without change. | would anticipate from what we have
seen in the comments alarge number of issues that if
they are the best ideas we address them across the
board, and they would apply to all processes equally.
| appreciate that insight into the mind of FERC. |
think that is helpful.

MR. McKITRICK: That helps. We have actualy
kind of moved. We are working in between the first two
bullets here, so don't feel constrained.

MS. MESSERSCHMITT: Thanks, Brett, that
actually helped bring me back because | wanted to
address what Ms. Janopaul had said. Thank you for
hearing me and bringing that concern because | think
that is the underlying issues of what is on the table.

The gentleman that talked about the polarization, that
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is part of the problem.
If it polarized, in my opinion it is not
working. We are trying to minimize that polarization
by trying to work together. That meansin our
interpretation bringing everybody to the table at the
beginning. Asfar asthe 20 percent goes, | still
think we need to go back and answer those questions.
MR. BARTHOLOMOT: Henri Bartholomot with
Edison Electric Ingtitute. | think, just picking up on
apoint Mark made, one of the reasons we have advocated
retaining the traditional and the alternative licensing
processes is not only familiarity with them and seeing
that they do each in different projects for different
applicants, different ones of their projects, one or
the other, they work better and may be a better fit.
And that isafor avariety of reasons.
It may be, following up on the idea that we
have gotten alot of comments on ways in which we might
improve the process, that we make those improvements
available as options that can be added onto those two.
The two processes, the traditional and the
aternative, really define a pretty good array on a
spectrum of an approach to licensing. The one model
that ismissing from that is a very traditional federal

and state licensing or permitting model, whichisan



applicant develops their application, preparing
information and putting it together; submitting it to
an agency; and following that gets public input,
resource agency input, NGO input.

No, no, | am just saying that is the one model
that is not in that spectrum defined by the current
traditional and alternative process. There may be
situations, for example, on awatershed where prior
projects have been licensed, the watershed has been
very heavily studied and everybody's positions are very
well known. You may have situations where that very
simple model that works well even for things like
nuclear power plants and very complex projects and
transportation projects would fit quite well. That is
anew model that is not in the mix.

But for things like pre-application scoping,
pre-application study plan development, and so forth,
those could be done as optionsto fit either the
traditional or the alternative license process, you
have the framework there. What you do isyou say right
now in the alternative license process part of what is
going onis an early identification of issues.

WEell, when it comes to the NEPA part of the
Commission's regs you could say, "One option, whether

you arein TLPland or ALP land, would be to do this
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pre-filing scoping very early on and it would have the
following attributes and it would have the following
advantages.”

One thing we have agreed with alot of other
stakeholders on is that early issue identification,
early study requestsidentification, is going to be
beneficial whatever process you are in because that can
drive alot of what happensin the traditional process
in terms of consultation and post-application NEPA
work, and so forth. But you could make this pre-filing
scoping available whichever processyou arein.

| agree with Mark that this ought to be
evolutionary. You know, if we have learned one thing
from the Standard Market Design Rulemaking, it is that
if you try and say one approach is going to fit al and
itisaradical change from the current status quo, you
are going to lose alot of people turning that corner.
It is much better to do thisin an iterative fashion
and give people rational selection, choicesthat are
building on the comments you have gotten, but not
mandate any one.

Let'ssee, | think it isaprocessthat is
going to take time. And maybeintenyears, Mark is
right, we will see afew of them drop away. But let's

evolvetothat and do it in asmart way. Pick the ones
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where there is agreement and don't worry so much about
the 20 percent, if that iswhat the number isor isn't.
Let'sjust do the smart ones.

MR. McKITRICK: Soif thereis something that
comes out of al of this, you would have really no
objection of defining early consultation, defining that
better in the ALP or the TLP, but you are still saying
that maybe there should be even asimplified process
that may or may not include those elements?

MR. BARTHOLOMOT: (No microphone.) Yes. |
just gave an example based on thisissue of pre-filing
and scoping and NEPA work. If you made that an option,
it could fit either the ALP or the TLP, but it ought to
be an option.

We have certainly said that applicants are the
ones that are going to have to work through the process
in fundamental ways, and there are alot of costsin
that and resources and effort. What they view as work
from their project and their situation, they should
have some ahility to say, "Thisis the way we would
liketo go withit."

MR. McKITRICK: John?

MR. CLEMENTS: | would like to hear alittle
more from the group about the applicant choice thing

that Henri was talking about. There are aspects of



that that concern me when you just turn it into a sort

of applicant chooses any and all components. For
instance, you say you want to keep the traditional
process, but you want to have greater public
participation as acomponent. Why would you put that
particular onein there and then let the applicant

decide whether the public should be allowed to
participate during the pre-filing?

When | go back to wherewe al started at the
beginning of this, the idea was to get something that
accomplishes the conclusion of the licensing processin
amore expeditious manner and, hopefully, in amore
cost-effective manner.

If the licensee can say, "Oh, gee, we don't
want to deal with that group of NGOs," and then the
license application isfiled and then the NGOs comein,
where have we gotten? While the idea of the applicant
having some choices here is fine with me conceptually,
when you get down to the nuts and bolts, | have alot
of concerns.

MR. BARTHOLOMOT: | don't know if we have
batted around the industry table the specific issue you
are asking, which is sort of mechanically, how do you
get that early issue identification, and so forth, if

you don't bring the NEPA scoping forward as a mandatory



piece?

| think they are separable because the NEPA
anaysis can be afairly complex piece. It may be that
for agiven project, one thing isit certainly pullsa
lot of pre-filing work and resources onto the table.

For projects, they may depend on where the applicant is
in terms of what isgoing on in their state with
requirements to divest or to deal with renewable
aspectsin their portfolio; the market is changing and
FERC is pushing alot of that change; and the economics
for individual projects.

It depends on how marginal that projectisin
terms of its current economic viability asto whether a
particular applicant is going to feel comfortable
taking on additional big pieces of work in the
pre-filing stage as opposed to doing consultation.

If theissueisthat thereis currently the
perception of not having an opportunity for NGOs or
others to provide inputs earlier in this stage, let's
focus on addressing that. However, you don't
necessarily have to import the entire NEPA part of the
process into that pre-filing stage as a mandatory fixed
piece that everybody hasto do.

We are looking at ways to provide flexibility

so that people can still move forward and dialogue,



issue identification, and so forth, without having to
al fit into one mode, especidly if that is going to
cause cost and resource problems for the particular
applicant for their project.

Itisnot asizeissue, anditisnot a
complexity issue. Itisgoing to be very fact-specific
for individual projects and it is going to depend on an
array of issuesincluding where we arein the SMD and
the resource adequacy part of that and all of this
stuff; it isan evolutionary thing. That iswhy |
think caution and care in moving forward isreally
advisable here. It istoo, too complex.

MR. McKITRICK: Andrew?

MR. FAHLUND: Andrew Fahlund, American Rivers.
| guess listening to sort of what is being said around
the room | am hearing two things at |east from the
industry. | kind of interested in getting some
clarification about some that we are needling alittle
bit on some of it, because | hear sort of sound bites
and | am no getting at sort of what is the underlying
interest in some of this.

| mean, | hear that, "Choiceisareally good
thing. | mean, weredlly like choice. We want
choice." You have heard us. You know where we are

coming from on the choice matter. Y ou know, you guys
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having choice leaves us with resource concerns, with
certainty concerns, and so forth.

| aso hear that change is scary, that
something new and unknown is threatening and something
that is known and predictableis not. Both of those
things are pretty reasonable emotions and reasonable
positions or interests to have. What | am curious
about, though, is when it comes to choice how would the
industry respond in terms of the need to -- how would
the industry respond in trying to prevent
disadvantaging other participants, other interest
groups?

Then, the other question that | have relating
to changeis, Isn't it possible to incorporate enough
flexibility and enough variability within an integrated
process, within a single process that you can take the
smallest of projects and run it through the same
process as the biggest, most complex of projects and
simply just spend more time on each step or lesstime
on each step asisnecessary? | guess | have asked a
couple of questionsto theindustry, and | would kind
of liketo get alittle bit of response to those.

MR. McKITRICK: Thank you, Andrew.

WEell, | have been told a couple of things.

One, make sure that you do state your name; and the



second, make sure you do have a microphone not only for
the court reporter, but thisis being broadcast.
Evidently there are people listening.

(Laughter.)

MR. McKITRICK: If you don't have a
microphone, they can't hear your important comments.
Asmuch asyou liketo jump in, wait for the mike.

MR. JOSEPH: Okay. Brett Joseph, National
Marine Fisheries Service. | am going to try to perhaps
simplify this question. | appreciate John bringing up
the question and Andrew's evoking underlying principles
because | think there is an underlying principle here,
which isfairness, fundamental fairnessin the process.

| think if there are any criteriathat would
apply to this question of who decides between
alternative processes that would beit. The concern
that we are hearing from industry regarding not
retaining choice, and choiceisagood thing, if |
understand that concern, the concernisthat it is
going to work for some entities but not for others. In
other words, it is not going to be balanced, not going
to befair across the board with regard to all entities
in terms of the allocation of burdens.

| think the same issue arisesin an individual

project case in terms of how it ischosen. If the



choice between alternative processes is one that
creates winners and losers, then | think it has failed
to meet an underlying objective of why you have that
choice. Likewise, if retaining and being so rigid that
there is no choice creates winners and losers, that
defeatsfairness. My thinking at least is that the
underlying issue is one of fairness.

MR. McKITRICK: John, did you--?

MR. SULOWAY': John Suloway, president of NHA.

Whew, | am just going to try to comment on a number of
things that were said. Richard, you should not presume
that the industry says with regardto the ALPand TLP
that they aren't broken, so it's not necessary to fix
it. We have been saying since 1994 that the
relicensing process needswork. You and | have worked
for years (laughter) in various forato try to come up
with improvements, and | think alot of them are
reflected in the IHC Proposal and the NRG Proposal.
What | wastrying to say was thereis concern
among many industry representatives, applicants and
licensees that before they leap into a new process they
would be more comfortable knowing that they can use a
TLPor an ALPif they are not comfortable with the new
one.

The other thing isthat, and | think itis
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clearly reflected in our comments, we are not saying
that the TLP and the ALP shouldn't take advantage of
new improvements. That is clearly stated in our
comments.

We agree with what Mark Robinson had to say
about that point. Y ou know, asfar asal of these
different processes, what we tried to put forth in our
proposal was actually a single process that everybody
starts, if you will, the sameway. Thereisaletter
that comes out from FERC in the beginning banging the
licensee on the head saying, "Notice of Intentisina
year. Here are the stakeholders that we see that you
are going to need to be involved with."

Then, the licensee cohosts with FERC a public
meeting with all of the stakeholdersinvolved in which
FERC describes the different options that are available
within this process, whether itisan ALPor aTLP or
an integrated process or a "boo-boo" process,
basically what the roles are of various stakeholders
within those processes, so they get a sense of what
their roleis. Itisan opportunity for the applicant
to also find out what the issues are, to make amore
informed decision of what track within the process
makes sense for that project that they want to license.

Then, after that meeting takes place, and
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again | am cutting thisreal quick because again we
already wrote it down, but theideaisyou start from
the same place, you have that initial meeting, you find
out what the issues are, you find out what people are
interested in, how much information they can help you
with, and also you get a sense of how they are reacting
to different process choices, whether an ALPoraTLP.

Then, the applicant based on that makes a
decision on which process they would like to use. They
write that down and they submit it to FERC. They have
arationale for why they want to use that process, and
they also make sure that they distribute that proposal
including a schedule to all of the stakeholders.

MR. McKITRICK: With that, | mean, thisis
something that happens no matter, before the process
takes place?

MR. SULOWAY : Right.

MR. McKITRICK: Andrew, doesthat help you
with your question at all?

MR. FAHLUND: No. My question gets at what

are the concerns underneath that. Where | am confused

is somewhere in between sort of what Dan Adamson wants

with his complex project that he doesn't want to have
peopl e disputing any longer than they already are, or

the really small project that really doesn't want to be
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burdened by awhole lot of extra steps.

What | am trying to get at is, What isit that
that is underlying, really is undergirding, some of
those concerns? | am not hearing that. All | am
hearing are sort of these hypotheticals that to me
don't seem to be congruous with the possibility of an
integrated process, of asingle integrated process,
with some manner of flexibility.

Maybe we are not all that far off. Maybe it
isalittle bit more akin to what Mark was describing,
it'sdifferent componentsthat you fitinanditisa
treewith alot of different branches. However, |
still don't quite understand the underlying interests
here. Maybe | am just dense.

MR. SULOWAY : | won't touch that one
(laughter). Y ou know, | think, Andrew, we are probably
going to get to the bottom of it by having a beer
afterwards or something like that, because we kind of
keep saying the same things. It'slikel take
everything you say at face value that you really don't
understand, but these feelings about retaining certain
processes are not hypotheticals.

These are based on applicants experiences
with the TLP, with an ALP, redlly very strong feelings

about they want to have the flexibility to after
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attending this meeting and looking at all of the
stakeholders and hearing what the issues are going to
be and hearing about a new process, if you will, that
the licensee then wants to stand back for a second and
have that debate internally about what process they
think is going to work best for their project.

MR. FAHLUND: Onelast back and forth. This
isagain Andrew Fahlund. | guess, you know, to me when
| hear that, John, | come back to what Brett was
talking about before, and that is, the question of
fairness. When you talk about retaining, you know,
sort of the old processes, and maybeit is because | am
only thinking of them the way they exist today and not
the way they could exist in the future, but when | hear
that, | hear, "l want to retain the status quo because
it is an advantage to me and it is a disadvantage to
other people.”

| don't believe that is probably true for
everyone. | don't mean to impugn everyonein that
belief, but | do think that some people are really
interested in retaining -- | am concerned that people
are interested in retaining a status quo because it
does advantage them.

| mean, | have alot of sympathy for license

applicants in the choice that they have to make. You
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guys have the responsibility to submit an application
two years prior to expiration, and you have no choice
in that matter. | realy do sympathize with that, but
| think it isreally important that whatever we design
getsyou to that point in away that you are going to
be able to meet your needs.

(Simultaneous discussion.)

MR. McKITRICK: Yes, go ahead. I'm sorry,
Andrew.

MR. FAHLUND: But there has got to be this
fundamental fairnessinvolved. We can't smply cling
to the past in an effort to advantage some and
disadvantage others. That iswhere we are coming down.

MR. McKITRICK: | saw three hands here real
quick. Yes, Julie over here (indicating) and Anna. |
will just take those three and then take a break and
then come back.

MR. ANGLE: Art Angle, Enterprise Rancheria
From a Native American perspective, | aninvolved in an
ALP. Early onin the process we have seen atremendous
amount of involvement from the local communities. As
the process continued on, we noticed adeclinein
participation.

The fundamental process of funding for

participation was very obviousthere. Meetings were
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conducted during the evenings and during the day, so
the business community and the environmental local
community was at a disadvantage because they could not
take time off from work continuously to be at different
meetings. So thereisafundamental resourceissuein
relicensing, specifically in large projects where many
issues areredly intense. |1 would like to have that

put on the record that there is a disadvantage to local
entities that do not have the resources for proper
participation in the ALP.

One of the other comments | would like to make
in regardsto the ALP isthat the FERC's, the
Commission's, early involvement in there | think it
would help in creating the definition of the
stakeholders positions and also the responsibilities
of the stakeholders. Thereis quite abit of confusion
in regardsto exactly what their positions should be
and their responsibilities. So, | just wanted to
comment.

MR. McKITRICK: Good.

Julie?

Oh, Anna, you've got the mike (laughter).

MS. WEST: Yes. Let metakeover. AnnaWest
from Kearns & West. At the end of the day, we will

struggle with how would you invent the criteriato go
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from an integrated process and justify why you go to
the TLP and the ALP. But | think alot of our work
will be done in defining Track 1 and Track 2 and then
later we can answer the second part of the question.

MR. McKITRICK: Let me put something to the
group real quick. Just from the standpoint of taking a
break and going to lunch, we had scheduled a break at
10:45 and actually not taking lunch until 12:30, would
you all like to take a break now, continue this
discussion and break early for lunch, or just stick
with the schedule and take a break now and come back?

(A show of hands.)

MR. McKITRICK: Let'stake a break now and
come back in maybe 10 minutes.

THE PARTICIPANTS:. Yes.

(Whereupon, there was a pause in the
proceedings from 10:53 am. to 11:10 am.)

DISCUSSION OF GENERAL ISSUES

MR. McKITRICK: That isnot bad. The
10-minute break only went about 20, so we are on
schedule.

Julie, | think you are next. Do you remember
your train of thought, Julie?

MS. KEIL: | think you do this on purpose,

Mr. McKitrick. Now | have forgotten what | was going
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to say.

(Laughter.)

MS. KEIL: | guesstwo points. | wanted to
react briefly to Brett Joseph's point about fairnessin
that | do think it isavery good one. We need to make
surein this processthat is being crafted where
choices are made at the beginning that whatever path is
chosen by the licensee or the applicant that it is,
indeed, fair to all participants. | think there are
ways to craft improvements to the traditional,
improvementsto the ALP. If you keepan ALP and an
integrated process, to provide those points of fairness
to al participants. | think that wasit.

MR. McKITRICK: | mean, isthat something that
you would like to work on later, or are there kind of
some specific ideas of fairness, how we can do that?
What would be the --

MS. KEIL: | think actually you need to hear a
little bit from folks who believe that the existing
processes are unfair to their interests. At that
point, you would probably be able to go back and fill
in the pieces about what would make them more fair.
You know, if itisthelevel of consultation required,
well, how do we address that in the rule, for instance,

without making it overly complex.
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MR. McKITRICK: | understand. Thank you.

Okay. Again, theruleisto make sure we
state our name and use the mike.

MR. SARBELLO: Excuseme. Hi, Bill Sarbello,
New York State DEC. Yes, | just wanted to get back to
Andrew Fahlund's comment that if we do go with the
single process, for argument sake, an integrated
process or whatever processis selected, if you do have
aproject that is ssmple for whatever reason, either
the impacts aren't bad or it has been well studied, |
would expect that with whatever process you had that it
should fly through. Relatively, it should be alot
simpler.

If thereisn't alot of controversy, alot of
people -- you know, you won't have alot of people
showing up, and you should be able to meet the
information needs and all of the other milestones. |
don't really see tha having the choice of processes
necessarily helps you.

| am concerned about the fairnessissue, |
guess, of who chooses the process. | guess my concern
isthat yes, there are burdens upon the applicant, but
the applicant is a so the person receiving the revenue
stream from the project. The other stakeholders are

making financial commitments to participate in time and
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travel and resources.

| don't necessarily think that it should be
the applicant that chooses. Everybody, al of the
stakeholders, really have a stake in which processis
chosen, if there is a choice of processes. | guessit
would be simpler if there was only one process in that
everyone -- you know, you wouldn't have that decision
to make and you wouldn't have to have another milestone
to go through. | just wanted to make the point that
other people are making significant allocations of time
and resources.

MR. McKITRICK: If | do understand, | mean,
our template that we have now with the ALP is choice
that we have, but you would see this change from the
standpoint of, for lack of a better word, that itisa
consensus agreement in regul ation as opposed to strict
choice but from the licensee?

MR. SARBELLO: Yes. Either from a consensus
agreement or perhaps, as| think AnnaWest said, some
et of criteria-- or someone said, maybe it was
Mona Jonapaul, that there might be a set of criteria
that if you meet criteriain A, B and C, then
such-and-such process would be indicated or would be
open as an option maybe, but to avoid the situation

where someone is choosing a process because it is going



to disadvantage other parties.

| would like to address an earlier comment
that | think was by Mr. Bartholomot. In choosing a
traditional licensing process without changes, you are
also going to choose al of the baggage that goes along
with that such asyou are not really front loading the
process. It will be alonger process, | think, and you
will have the opportunity for people to comein latein
the process and perhaps identify things that were
missed, which is going to drag out the process.

If you keep that one on the table, realize
that you will be perpetuating or at least having the
potential to continue some of the problems that were
identified as the reason for why we are looking at
changing the process now.

Again, if al of the stakeholders aren't
brought in early in some manner, evenif itis
contentious, | think that is the kind of stuff that
FERC and the applicant needs to hear. If thereare
issues, genuineissues, that aren't bogus, if they are
real resource issues or whatever, they need to be
identified up front and dealt with or else they will
bite you in the end.

MR. McKITRICK: Okay. Bill, thank you.

MR. HOWARD: Ted Howard of the Shoshone Paiute



Tribes. We have been listening to fairness, talking

about fairness. AsaNative American, | really have a
problem with the approach that is being taken here.
When wetalk of fairness and in reference to

Native American people, back in the beginning when our
people were put on reservations there were certain
stipulations, certain things that were reserved by the
tribes before they moved to the reservation or during
that time. Now, when we speak of the relicensing of
these dams, it seems like there is no consideration for

the treaties and those trust obligations that the

Federal Government has towards Native American people.

Native American people and Native American
Tribes are not stakeholders, per se. We are
stakeholders but of amuch higher standing. Wearea
sovereign entity. My particular reservation where |
live on the Duck Valley Indian Reservation was chosen
because of the plentiful resources that were there
including salmon, which no longer comes to our area
because of the dams that has shut it off.

In speaking of the different processes, right
now the process that we are involved in with Idaho
Power they tell us and FERC included, | visited some
with Mark Robinson, that they will not consult with the

tribes until the applicationisfiled, whichin my
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opinion is after the fact.

Tribes need to be consulted early on. Also,
the process that they have chosen iswhat they call a
"collaborative process,”" which has reduced the tribes
to just one face in the crowd. We are asovereign

government that needs to be dealt with in that way. |

think when we come and talk about fairness, you need to

back up and consult with tribes. There are many issues
that we havethat, like | say, are addressed in
treaties.

Also, the loss of salmon was not only aloss
of afish, but it was also aloss of our culture
because the way Native Americansview salmonitisa
very spiritual icon. Ceremonies are performed for the
salmon, for their well-being and they aretakenin a
ceremonial way.

Thank you.

MR. McKITRICK: Thank you. That was one of
theissues that certainly came up that was brought
forward to usin the discussion aswell as the letters,
and it is very important.

Isthat going to be addressed in some of the
stakeholder -- | mean, the meetings tomorrow as far as
issues of consultation and that type of thing?

MR. WELSH: Wéll, first, many of the proposals
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had some ideas about tribal consultation. Asyou are
going through some of the stepsin the process
tomorrow, we would really like to hear especially from
Native Americans about what is appropriate to meet your
needsin that process.

MR. McKITRICK: We appreciate it.

MR. CLARY: Yes, Don Clary also from the
Shoshone Paiute. | just wanted to say with regard to
our comment on our 20 percent, | think that what is
holding us back alittle bit from the processiswe
want to be as cooperative as we can, but by the same
token we want to state that the process asit currently
existsreally hasn't served our interests obviously.

Our concern would be that, for example,
government-to-government consultation, we really think
that the Commission should consider including that in
the traditional and aternative processesin addition
to any new process, so that when it comes time to look
at or examine a proceeding, tribes aren't put a
position where if they go from one alternative to
another they are foregoing their rightsto a
government-to-government consultation, for example, or
any financia assistance that might be available.

Those concerns | think should be dealt with uniformly

between all of those approaches.



MR. McKITRICK: So as better ideas come out,
as Mark alluded, we incorporate those into existing
processes?

MR. CLARY: Exactly. | alsothink that it
might be possible that we might want to consider, since
you have indicated there was some disagreement between
some of the tribes asto just how to best incorporate
those, perhaps there might be some time worked into the
process so that perhaps there might be some discussion
between the tribes as to how these things could be best
addressed so that we could formulate a more community
acceptable alternative.

MR. McKITRICK: | understand.

Mona?

MS. JONAPAUL: Mona Jonapaul of Forest
Service. In thinking about the traditional licensing
process, it certainly has been a magnet for agood deal
if criticism over thelast 15 years. Y ou know, we are
hearing this morning some issues of fairnessfor
participants, appropriateness. Some of the other
complaints we have heard over timeis, Does it result
inagood license? Doesit result in acertain license
or lead to post-licensing litigation?

But the main complaint that has been focused

on and was focused on by the USDA representative at the



November 7 meeting was the timeissue. | mean, apart
from all of these other things what we hear most about,

| know what was complained of to Congress, to the
White House Energy Task Force, and was responded to in
the national energy policy was the timeissue, that
licensing would taken 10, 20, 30 years.

So | am interested in having areaction to the
proposal by the USDA representative at the November 7
meeting, that indeed perhaps we should stick to the two
years that FERC had in its model licensing for the
traditional licensing process. | think you first used
the phrase, "Deem the matter settled by atime
certain.” That is, put in some hard deadlines for the
traditional licensing process. That would satisfy the
national energy recommendation, which is put on
deadlines and make the process certain. | don't know
if that isacriteria

| am kind of curious-- for those who want to
retain the TLP | have heard so many complaints and it
isdifficult certainly for resource agencies and others
to stay inalicensing 10, 20, 30 years-- how can we
take care of that issue with the TLP? What do you
think of the proposal by the USDA representative that a
license be issued two years after the application is

filed? Y ou know, how do we take care of that issue if



we keep that process?

MR. McKITRICK: | understand.

John, did you have a --

MR. SULOWAY': No, let'slet John go first.

MR. McKITRICK: Oh.

MR. SULOWAY': Go ahead.

(Laughter.)

MR. CLEMENTS: | think my initial response was
we can't issue alicense unless we have al of the
piecesin place. Thebig pieceis, those of you who
have been following the old dogs meetings go, getting
the Clean Water Act certifications. That isthe
principal reason that some projectstake solong. The
other isyou can't just arbitrarily issue alicense
after an arbitrary period under any theory, unlessyou
are confident that you have got the evidentiary basis
to back it up so that you can make arational decision
based on the record.

The Commission doesn't really lose on the
meritsin these cases when they go to court; we lose on
procedural things, failure to state the basis for our
actions. That is how the Commission has danger in
litigation. So we have got to have a process that
comes up with an evidentiary record that will support

what we do. | am not sure that we can just arbitrarily
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issue alicense after two years under any process.

MR. McKITRICK: John, did you want to add to
that or--?

MR. SULOWAY: Actualy, | had adifferent
guestion.

MR. McKITRICK: Oh.

MR. CLEMENTS: We areon thisone.

MR. McKITRICK: Yes.

MR. CLEMENTS: Let'skeep thisone going, and
| will just come back.

MR. McKITRICK: | didn't know if John Suloway
had, reluctantly.

MR. SULOWAY: John Suloway, NHA. FERC has
spoken.

MR. McKITRICK: Yes.

MR. SULOWAY': So Mona's question has been
answered. You likethat?

MR. CLEMENTS: In my dreams.

(Laughter.)

MR. SULOWAY': That being said, | saidthisa
little earlier, although we want to retain the
traditional process, if there are improvementsin the
traditional process, and actually we have suggested
some as | mentioned earlier, including at several

points in our proposal the applicant has a schedule,
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publishes a schedul e, updates the schedule so we do
keep track.

But as John indicated that if for some reason
beyond the applicant's control or FERC's control or
whatever, that the necessary information isn't
available to make the decision, then you can't
arbitrarily just say, "Your two years are up and that's
it."

MR. MASCOLO: Nino Mascolo, Southern
California Edison Company. | wanted to respond to the
issue raised by both Brett and Andrew dealing with
fairness. | think alot of it iswhat isthe
perspective of aparticular individual or organization
or agency of fairness.

If we go back to anormal NEPA process, as
Henri was aluding to earlier, | think most people
believe that following the NEPA processisfar. That
iswhat most federal agencies do when they issue
permits. An applicant files an application with a
federal agency, the agency processes the application
pursuant to NEPA, there is public involvement, that is
fair.

John, you expressed allittle bit of surprise,
"Well, then the Commission would have to do the scoping

process.” Or, at least it sounded like there was



surprise at Henri's suggestion that, "Well, then the
Commission would have to do alot of things at that
pointintime." Maybe | misread or misinterpreted what
you had said. But that to meisafair process.

What the Commission has done withthe TLPis
they have taken that and they have said, "Well, all
right let's go now and do even additional consultation
prior to filing an application.” Well, that should be
more fair because now we have more parties involved for
alonger period of time when they otherwise wouldn't
have been involved in the normal NEPA process.

Then, we went to an ALP, and an ALP requires
even further consultation and more collaboration.
Weéll, from alicensee's perspective, that might be a
little bit more time consuming, it might cost alittle
bit more, but obvioudly it would be more fair from
Andrew's perspective.

When the licensees are saying we want to have
some change to the licensing process, we are not
looking to disadvantage anybody. We are looking to
come up with alicense that is best for the applicant.
We have to serve our customers.

A comment was made that, "Well, you are just
worried about an income stream.” Well, theincome

streams that we create really aren't income streams.



What we are doing iswe are providing electricity to
customers under cost-based rates.

We are not making money to the extent that we
are anormal private corporation. We are apublic
utility. We provide service to the public, and we are
trying to do that at the least cost possible. We are
trying to befair to our customers.

You arelooking at it from a public utility
perspective, and that might be different from, say, an
American Rivers perspective. We are not trying to
disadvantage any other entity. In fact, we fedl with
the TLP that other entities are getting a greater say
in the licensing process than they would have under a
normal NEPA process, and that is not a bad thing. At
the same time, we need to look at what do we need to do
to assure our customers low-cost electricity. So, it
isamatter of perspective.

MR. McKITRICK: John? Just use the mike,
John.

MR. CLEMENTS:. Sheiseducating me. Canyou
hang on a second?

(Laughter.)

MR. McKITRICK: Wearetrying to bring John
into the new century here.

MR. CLEMENTS: Wow, gee. Actually nothing
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Henri said surprised me. What did trouble me was he
was suggesting it would be appropriate for the licensee
in the traditional processto be able to preserve, if
it wanted, one of the elements which has been
identified as a primary culprit in licensing cases that
drag on, whichisthe lack of requirement for public
participation during the pre-filing consultation
period.
| mean, it seems to me that kind of ideais
going to be troublesome kind of going up the line.
Thereisflexibility, and then there are things that
may or may not make sense, depending on what your goals
are.
MR. BARTHOLOMOT: | think I clarified --
MR. McKITRICK: Name, if you don't mind.
MR. BARTHOLOMOQOT: Oh, Henri Bartholmot. |
think | clarified that | wasn't suggesting that if
there is something that could be improved with the
traditional process we wouldn't explore that. If there
isaperception or aredlity that thereisn't
sufficient opportunity for some of the stakeholdersto
participate, then we look at that issue. You know, |
don't think | was saying that you preserve every dotted
"i" and crossed "t" of the existing process without an

option for some improvements, so don't misread what |
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said on that.

MR. McKITRICK: Thank you.

MR. BARTHOLOMOT: Thank you.

MS. MESSERSCHMITT: If Mr. Sarbello will
permit me, | don't think the gentleman from SCE, |
don't think he was saying that you guysareonly in it
for themoney. | think he said it alittle
differently.

L et me preface saying you mentioned to the
group earlier that you don't want people bringing up
the applicants.

MR. McKITRICK: Right.

MS. MESSERSCHMITT: | amjust going to do it
inavery general way. Asl said earlier, it depends
on your quality of participation. Sometimes you have
applicants who are very willing to go that extramile.

If that iswhat you consider the extramileisto
consult and consult and consult, then that is good.

The problemisit isachoice, and some
applicants choose not to do that. Y ou have to keep
that in mind on aholistic view. You arelooking at it
from SCE's perspective, and as atribal government we
arelooking at it from every applicant's perspective,
just keep that in mind.

The other thing that | wanted to addressis--
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well, actually two things-- when you guys are throwing
out consultation, | was listening to agroup at break
and they were talking about the consultation process.
| think there are two definitions of consultation going
on. Thereisthe traditional consultation definition,
then there isthe tribal consultation definition, and
they are two different things. That isbeing flown
around the room, so | wanted to make sure that was
noted for the record.

MR. McKITRICK: | understand.

MS. MESSERSCHMITT: Okay. Now, to answer
Ms. Jonapaul's origina comment, to go back to that, we
had to rewind. | thought it was interesting that she
brought up the USDA reps issue on hard and fast
timeline. We arein aprocess right now where the
Forest Service has stopped the process; they have
delayed the process by six months.

If they stick to their hard-and-fast rule,
they have just thrown it out the window in our area.
So | just want to caution you when you talk about
"Let'sdo thisin two years," that isif somebody
doesn't disrupt the process. | am sorry | had to
mention the Forest Service, but that isjust the case
inour area

Thank you.
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MR. McKITRICK: | think that goes to John's
earlier comments of having both deadlines and
flexibility.

MR. CLEMENTS: Y ou missed the slide where we
talked about settlements and time periods. The essence
was that everybody wanted schedules and deadlines, but
everybody wanted flexibility for awhole laundry list
of things of use to them, which isto be expected and
something we need to work with.

MR. McKITRICK: Yes?

MS. BEIHN: Hi, | am Lou Bethn. | am aMono
consultant in our areain California. | just fed like
it needs to be said today, because of the comments from
Mr. Howard, that the government agencies such as FERC,
et cetera, have aresponsibility to our tribes. But,
in order to fulfill that responsibility, they need to
know thetribes.

We are al so different throughout the
United States that there needs to be some kind of
process for FERC all the way down to the licensee asto
every project that they are working on to learn about
the Native Americans in that area, because we are all
so different.

My suggestion isto have more, you can call it

consultation or just actually it would be learning



about them personally. That would help the process so
much if that could happen. | don't know how it could
happen. Y ou guys come up with aneat plan, and we will
go from there.

Y ou know, that really needs to be said is that
we are so individual, but then every tribethat isa
federally recognized tribe is their own government,
their own sovereignty. They all have different ideas
and different ways of dealing with things. It would
help alot if you could get personal with the tribes
and learn about them in every process.

MR. McKITRICK: That was one of the issues
that had been brought up, and | appreciate you bringing
itupagain. | think it isone of the things that we
will be talking about in the next couple of days. As
you can, help us with how we might be able to do that.
We are looking for suggestions.

Andrew?

MR. FAHLUND: Andrew Fahlund from American
Rivers. | waswanting to get back to something Nino
and Henri had been talking about before, and | think |
am understanding where they are coming from but | am
not entirely sure.

| mean, Nino, you were talking about an

interest in exploring the fact that NEPA isinherently

95



fair or that people would recognize that within the
NEPA processin and of itself isafair process, and
that if you sort of filed the application ignoring what
happens pre-consultation that NEPA in and of itself
should provide that level playing field, so to speak?
Isthat more or less what you are saying?

MR. MASCOLO: Yes. Thatisthefirst part of
what | was saying.

MR. FAHLUND: Okay. | want to get at a
concern that we have expressed many times before that
doesn't really get captured in that, and that is, the
NEPA processin and of itself may, in fact, be fair and
have alevel playing field, although we do have some
concerns about who is controlling the pen and what
information isincluded or not included.

If you fail to do your job early onin the
pre-filing stage, you have only got two years to do
NEPA, and if someone hasfailed to provide the
information they needed to provide, if they are
withholding requests for information or whoever is
doing whatever, it delays the process and you end up
dragging things on and end up in annual licenses.

That iswhere we run into a pretty significant
problem, and some licensees run into problems with

that. | think one of the things that we are interested
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in, in an integrated process and one of the reasons why
we areinterested in that and really interested in
getting away from situations where thereis only an
application filed with very little, if any,
consultation in the beginning is to avoid that sort of
constant delays.

| wouldn't be supportive of the idea that Mona
described where you just make the decision no matter
where you are at the two-year mark. | think there are
few people that would be supportive of that asa
hard-and-fast rule.

| think it isagood goal, but | don't seeit
asagood rule. If you are going to talk about
fairness, | think it isfair to make sure that people
are heard early enough so that we don't end up with
this delayed license issuance and delayed mitigation.

MR. MASCOLO: Nino Mascolo, Southern
Cdlifornia Edison. Andrew, just so you are aware,
because | know there are alot of comments that have
been filed, the SCE comments did support a processin
the very beginning wherefive, five and a half years
before the license expiration there would be time for
all applicants and stakeholdersto get together and
talk about what isimportant, similar to what the IHC

says. We are support that aspect, wethink itisa
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good idea. NHA has proposed something similar to that.
Ron, the question | had istruly a question
where | would like to get alittle bit more educated.
| would like to have somebody explain to me what the
government-to-government consultation processislike
with the tribes. What normally happens? It isnot
something that SCE has watched previously. What goes
on? What isnormal? |Isthere a standard
government-to-government consultation?
Maybe it doesn't take place at FERC right now,
but maybe it takes place with other agencies, and we

can use those as an example. | want to get educated on

that process, because | am assuming that tomorrow those

issues will be brought up in the various panels or
workshops, and | want to be able to understand it, know
what it means so that we can work intelligently to
address that issue.

Maybe thisis athree-day seminar initself?

MR. McKITRICK: (Laughter) No.

MR. MASCOLO: | just don't know, and | would
like to understand.

MS. SMITH: | will give you the brief version
of what we are doing right now. | haveto say that |
think we are learning in this. FERC hasalot to learn

in this area, and we really appreciate the tribes
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coming and speaking to us about it. What we assumed
is, given the traditional process, that during that
pre-filing process the licensee would be the one that
would be consulting with the tribes.

We have had alot of tribes comein and say
that doesn't work for them, that they really want to
speak first with FERC. We don't have any policy where
we are doing it routinely, but where we are asked to
consult with the tribes -- and let me just step back
one second. We arelooking at what we need to be doing
and through this rulemaking may be doing some different
things. What we do is go out, then, and talk with the
tribes, individually with them or asagroup. If a
group of them want to meet with us together, they are
al involved in one process. Wewill do that.

We have found we are more typically asked to
meet individually with the tribes, that it is atwo-way
street. They would like to educate us about who they
are and what their issues are, what their concerns are,
and then learn from us about what the FERC processis
about. Now, thisisas| understand it. Weare
looking to you all to tell usif we have got it right
or wrong.

Thisis where there seemsto be differences

among the tribes. After aninitial consultation with
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FERC, some tribes are then willing to participate in
work groups or whatever sort of pre-filing consultation
IS going on with touchstones with us as need be, but it
isvery diverse right now with what is going on
pre-filing.

What we do post-filing is with our notice, we
initiate consultation under Section 106, which includes
tribes and whatever else needs to be consulted under
that. That isaformal initiation of consultation, and
it isunder 106.

The tribes may not consider it the appropriate
level of government-to-government. Then after that
point we would be consulting with them as a part of the
process. So if we are asking for additional
information that involves the tribes or something like
that, it would go to them.

In many instances, we have found we need to go
further than the written back and forth, and it may be
an actual face-to-face meeting. Itisalittle bit of
wandering around, but that is because that is where we
are, wandering around.

MR. McKITRICK: Thank you, Ann, that is
helpful.

MR. HOWARD: Ted Howard of the Shoshone Paiute

Tribes. When we talk about consultation, the tribes,
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all tribes, are involved with many federal agencies on
consultation. First, | think | would like to point out
the sovereignty of tribes. In recognition of
sovereignty, that the tribes as a sovereign government
may choose to consult differently than their neighbor
tribe or someone else.

What | seein the agenciesisthey are dways
looking for a blanket process, a one-size-fits-al for
al tribes; and then, on the other hand, they want to
acknowledge tribal sovereignty. In order to
acknowledgetriba sovereignty, you must consult with
the tribes on how they choose to consult.

We have a process, which is called the "Wings
and Roots process.” We are engaged in consultation
with severd different federal agencies. Infact, we
requested that the licensee in our area adopt our
process, and they refused.

This Section 106 was mentioned as the

mechanism used for tribal consultation. There are many

laws in place for the federal government to fulfill in

their consultation. Some of those are the Executive

Order on Sacred Sites, the American Religious Freedom

Act, NAGPRA, et cetera.
| seealot of the agencies address Section

106, but only to a certain point. They stop short of
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Bulletin 38, which isinvolving the tribes and pointing
out thelr traditional cultural properties. This
assessment can only come from the tribes; it cannot be
done by ascientist. |1 would like to point out those
things.

Consultation, as| say, is between whatever
tribe you are dealing with and thisvaries. Wevary in
cultures, in traditions, et cetera, even geographical
locations may be different, and how even the same tribe
handled a certain areamay vary from that geographical
area to another area.

MR. McKITRICK: Now, within the tribe
consultation would probably be defined the same over
and over again, | mean, it wouldn't be changing? |
understand from one nation to another it may be
different but--?

MR. HOWARD: Yes.

MR. McKITRICK: It would be consistent
within--?

MR. HOWARD: Wséll, not necessarily because
certain areas maybe our elders will point out an area
that isvery sacred, so how you dealt with that area
may not be the same asthisone. Do you seewhat | am
saying?

MR. McKITRICK: Yes.
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Go ahead.

MS. MESSERSCHMITT: What Mr. Howard is saying

istrue. But when you are dealing with tribes, they do
have some basic similaritiesin that we do have
projects that are not on tribal lands that have
cumulative effects, meaning you have a project area but
in order to get into that project areayou haveto
build aroad. Y ou have things where they bulldoze
burial grounds or they are digging up artifacts that
are not in the project area and FERC can come back and
say, "Well, our trust responsibilities don't affect
anything out of the project area.” Then, you have
issues with the tribes, the licensee has issues with
the tribe.

Mrs. Beihn, who is sitting over here
(indicating) to my right, when we were in Sacramento
mentioned "tribal liaisons." What that concept would
beisthat an applicant in a certain project areawould
look to aNative American tribal liaison to help them
work with al of thetribesinthe area. Itisnot
perfect and certainly needs some work, but itis
doable. We do have Section 106 definitions and things
like that that we can provide and would be happy to do
that. | guesswhat | am trying to articulate with

Mr. Howard, and jump in hereif | am saying it wrong,
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isthat we do have different definitions of what
consultation means to atribe and those are what we
need to get at in order to work with the particular
tribe that you are with.

Y ou cannot expect to work the same with a
Seminolein Floridaas you would withaMono in
Northfork. Also, there are four different tribesin
Northfork that are considered Mono that have different
processes, because they are either federally recognized
or they are not. It can be overwhelming, and that is
why we recommend atribal, a Native American, liaison
because they seem to work the best. That isone
solution, and we will be happy to explore more options.

MR. McKITRICK: Okay. Thank you.

Before people start to |eave, somebody dropped
aHyatt door card, so if you can't get back in your
room, it is sitting up here (laughter).

Richard?

MR. ROOS-COLLINS: Richard Roos-Collins. | am
continuing to puzzle over our different answersto the
first and second questions. John, | am bearing in mind
that you want to get some help in choosing direction as
you draft between now and February. It seemsto mewe
need to look for the functional differenceswhich are

behind the different answers.



Just to compare two answers, NHA expressed its
support for anew process as atrack to supplement the
existing, and the HRC supports a unified process with
flexibility. Well, what isthe functiona difference
behind those different answers? It is perplexing
because if you look at our proposals as submitted on
Friday they are more alike than different in their
functionality.

NHA proposes that a process plan be submitted
that specifiesthe track after a consultation with the

participants. We thought that was an excellent concept

when presented November 7, so we have a process planin

our proposal. At somelevel of generality the
proposalslook alike, yet the answers are very
different to this question.

| think the functional difference behind the
different answersiswe require that a collaborative
effort occur at the outset of every proceeding. In
other words, the licensee and the participants try to
reach consensus on a study plan and presumptively on
the PME measures that will follow, whereas, as|
understand in NHA's proposal, it doesn't require such
collaboration.

It requires consultation but not collaboration

on the presumption | suppose -- and correct meif | am
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wrong, John -- that in some circumstances alicensee
does not want to be compelled to try collaboration for
any period of time over the course of the proceeding.
John, my advice based on the discussion so far isyou
have got to first figure out whether the Commission
should require collaboration in every proceeding to
develop the process plan, to develop the study plan, to
develop the PME measures. If your answer isyes, that
leads you one way; if your answer is no, that leads you
another. It leads you to the next functional
difference that then hasto be resolved.

MR. McKITRICK: John Suloway, | guess, isthat
an appropriate dichotomy between collaboration and
consultation, isthat?

MR. SULOWAY:: | wouldn't --

MR. McKITRICK: I'm sorry, go ahead. We have

got two Johns sitting together. | was actually
addressing John Suloway .

MR. CLEMENTS: I think he wastalking to me,

too.
MR. SULOWAY: Do you want to answer it?
MR. CLEMENTS: Sure. See, I've got my own
microphone.

MR. SULOWAY': Yes, apermanent one.

(Laughter.)
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MR. CLEMENTS: They will never take it away.

MR. McKITRICK: Although, it may not be
working, John.

MR. CLEMENTS:. Yes. They told meitis.

MR. McKITRICK: Oh,itis.

MR. CLEMENTS: Actually, | would like Richard
to provide alittle more clarification on
"collaboration" versus "consultation." What | think |
am hearing is that there ought to be something that
results in some kind of an agreement on aprocess and a
schedule, that the parties would work towards that. |
am not sure what the outfall would beif they weren't
ableto achieveit.

It seems to me that consensus under your
definition is what happens when collaboration doesn't
get to an agreement. Everybody walks away and says
that they did attempt, they didn't get there, but they
did consult. Does collaboration assume some kind of a
majority agreement or something to that effect?

MR. McKITRICK: Richard?

MR. ROOS-COLLINS: Richard Roos-Callins.
Again, you have to look at the function in context. |
wasn't referring to collaboration in some general
sense. | was referring to collaboration asthe first

thing you do in any proceeding. Under the HRC
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Proposal, the licensee and the other participants are
required to try collaboration, which does mean leading
to some form of consensus, not necessarily awritten
agreement, but some form of consensus on what the
process should be including the study plan.

Under the NHA Proposal, and specifically the
track that is called "traditional," consultationis
required. "Consultation" appearsto be defined more or
lessasit isunder the existing rules, and that means
that the licensee has to hear the resource agencies; it
doesn't mean that the licensee has to make an effort to
reach a consensus with the resource agency, the tribes
and other participants. That isthe functional
difference that | see between those two proposals at
least with respect to thisinitial question.

MR. CLEMENTS: | seepractica difficultiesin
how the Commission would distinguish between a
licensee that is collaborating and alicensee who is
consulting at this point. | am not sure where that
gets you when you say they should be sort of "forced"
to collaborate or at least attempt to collaborate.

MR. ROOS-COLLINS: Wsdll, | havein mind
exactly what Commissioner Brownell said on this exact
issue on November 7. Thereis no requirement that the

licensee and the participants reach afinal settlement,
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but thereisavery strong presumption that they will
try because the disputes that arisein licensing
proceedings are settleable, as a general matter.

Now, again, you haveto look at this function
in the context of the whole proposal. We are not
asking for the Commission to judge the bona fides of a
licensee or for that matter any other participant. We
are not asking the Commission to evaluate the
negotiation style. Sooner or later the applicant has
to make a choice within the framework established by
therule for fairness and for other reasons what
processit will use.

If for any reason -- good, bad or indifferent
-- it decides to pursue what we would call a
"non-collaborative process' that falls within the
framework of therule, that isits choice. We arejust
asking that thefirst thing it do be is a deliberate
and systematic effort to reach consensus with al of
the participants on the process plan, the study plans

and the things that follow.

MR. SULOWAY': John Suloway, NHA. Richard, our

proposal does not prevent an applicant from using a
collaborative approach. | am sure that there are many
applicants that will use a collaborative approach. To

be forced to use a collaborative approach, | don't
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think that would have much support at all within the
applicant community.

For example, acompany may have already
relicensed aproject in aparticular areaand had a
very difficult time, and having done that would say, to
put it in avery personal way, the president of that
company would say to the licensing manager, "Thereis
no way we are going to use a collaborative approach
based on the history, the experience.”

Again, | think kind of like market thingsiif
itisattractive, if it works, it will beused. That
isthe approach that we are suggesting that an
applicant would have an opportunity to use amore
consensus-based approach or could use for its own
purposes to use just a consultation approach.

MR. McKITRICK: Mona?

MS. JONAPAUL: | wanted to go back to the
tribal consultation. If people have comments on this,
| don't want to interrupt it, but | do want to get back
to that sometime.

MR. McKITRICK: Okay.

Y ou want to follow up?

MR. SAWYER: Andy Sawyer, Cadifornia State
Water Resources Control Board. | wanted to speak to

the need to integrate the state and tribal water



quality certification procedures. FERC inits
603 Report claims that 401 certification is the primary
factor in delaying relicensing.

Californids experienceis quite different
where the longest delays have been projects where water
quality certification or waiver has long since been
issued. Ineither case, if your purposeisto avoid
delays or avoid duplication of efforts, whatever
process you put together ought to ensure that the
states and where tribes have water quality
certification authority that the tribes have the
information, the environmental documentation, before
them so that they can promptly and without duplication
of effort of what is going through the FERC process
issue water quality certification.

John Clements talked about how if most of the
litigation challenging FERC is on procedural
violations. If my state were to issue water quality
certification at the point contemplated by FERC's
traditional licensing regulations, we would
unguestionably be sued and we would unguestionably
lose, because we can't conceivably issue water quality
certification without the studies and without the
environmental documentation. California has proposed

amending the traditional licensing process.
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One of the keysisto have certification occur
at atime when that information is available. That
requires both that the 401 certification application be
filed much later in the process and that the earlier
stages in the process be developed in order to make
sure the state has the information it has on hand in
timeto issue the license on atimely basis. | think
when we are talking about timeliness the key isto make
sure that a new license can be issued before the old
license expires, and that depends upon making sure that
all agencies with approval authority have the
information they need in order to make atimely
decision.
MR. CLEMENTS: Can | respondto Mr. Sawyer?
MR. McKITRICK: Yes.
MR. CLEMENTS: Just one little technical
thing. | didn't say we lose on -- we win on substance.
If we ever lose acase, it has been on procedure; okay.
What kind of troubled me in the comments we got from
the states is the states would say, "FERC, your job is
to make sure that we get the information we need and
that we want to issue a 401, not the information you
think we need, but the information we think we need.”
When we have come back and talked to people,

off the record we say, "It isyour 401 process. Why
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don't you just tell the license applicant to give you
the data?"'

And the answer we get is, "Well, we want to
seeif we canwork it out."

| get frustrated when | see comments from
states that say, "FERC, exercise your authority to make
the license applicant do what we could tell them to do
but don't want to do."

Can somebody help me out with that?

MR. SAWY ER: | have to pass the microphone to
other states because our problem iswe ask for the
information, and it is not produced. Itisnot a
guestion of not being willing to ask. It isimportant
for you and us to work together so that the licensee,
if at al possible, has one information request that
coversit al instead of two that are alittle bit
different and make them duplicate the effort.

| mean, we want to work together, but
ultimately you are absolutely correct. We havetotell
the applicant what we want, what we need, and if we
can't agree with you, that means the applicant does
have two requests instead of one.

MR. McKITRICK: Within the existing processes
that is not presently the case? Isthat what you are

telling us, that the state--?
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MR. SARBELLO: Yes. | think | can answer the
guestion and also get maybe to the point about the
functional differences between the "consultation™" and
"collaboration." Maybe | should start there. In the
case of consultation, our experience in one particular
case was that there was an early reaching out. The
applicant did more -- by the way, it was aregulated
utility -- than the minimum required to reach out. We
identified the information needs that we wanted and why
we wanted them and | think why we needed them.

When we got to Stage 11, the answer was,

"Well, we heard what you said, but, you know, we
disagree with you so we are not giving it to you."
Thisis an example of where there was consultation,
there wasn't collaboration nor was there the
opportunity to identify.

There wasn't any kind of responsiveness
summary that said, "We heard what you said and we are
not going to do this because -- now, you will know
about thisin advance, so you have the opportunity to
appeal or initiate dispute resolution.” There wasn't
that kind of opportunity.

To get to John Clements' question, with the
study design and other considerations, that is being

donereally at FERC's behest very early in the process.
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We do not have an application for a state water quality
certificate at that point. We do not actually have

state action before us, so we can't ask for information
until we have an action before us.

That iswhy we are saying, you know, "FERC, we
know it iscoming. We know you are going to ask usfor
awater quality certificate. We understand that you
have to comply with the Clean Water Act down theline.
Please let's get thisinformation up front. And you
arein the position, FERC, to require and request it."

The aternative to that is that when we
finally do get awater quality certificate application,
if the information islacking, then we are put into the
position where we did what we did; we denied water
quality certification.

We didn't do something that was untimely, just
nobody liked what happened, but we were put between a
rock and ahard place. We didn't have the information
that we needed to make our decision, and so we denied
without prejudice until such time as we got the
information we needed.

In that particular case, we asked for an
additional information request, and it went on from
there. That ishow the states get put at the end of

the process, unless FERC recognizes their needs up
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front and takes them somehow to assure that legitimate
requests are implemented early.

MR. McKITRICK: Areyou telling me that the
states have no authority to require the production of
specific data or do studies?

MR. SARBELLO: No, not until we have an action
beforeus. Until | have awater quality certificate,
what handle do | have on the applicant? Oncel have an
application, then | can make a decision whether itis
complete or not. Our statutory requirement isthat one
of the things that makes it a complete application is
having acomplete federal application and the
supporting documentation.

Essentially, it puts us at the point that you
have to technically declare the application complete,
tender the application, before we have a complete
application. So if the applicant gives us arequest
for awater quality certificate, they file an
application with us, we are then watching statutory
clocks. We have the state statutory clock under our
Uniform Procedures Act, and the federal one year clock
to mind.

If we don't have the information as the one
year approaches, in the past we have denied without

prejudice and now we will offer the opportunity of
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saying, "Would you like to withdraw your application
and reapply because we don't have the information.” If
you front load the process and get those needs dealt
with up front, then | think everybody isin the

position to move forward logically.

MR. SAWYER: Several of the states have talked
about thisissue among themselves and your choice of
wordswas good, "require." Most of us can ask, but
really the only enforcement mechanism that most states
have to require isto turn down the certification.

That does, if you will result in the "train wreck,"

that very late in the process the only remedy that will
be available to the state, no matter how early it
started asking for the information, isto turn down the

request for certification.

MR. McKITRICK: Y ou could requesting under our

consultation regs where we ask to go to the state,
federal, resource agencies and others, whatever, you
will participate at that point asfar as asking the
guestions that you may need in order to go through the
certification process? The problem seemsto be that
sometimes you get the information and sometimes you
don't?

THE PARTICIPANTS: (Nodding heads.)

MR. McKITRICK: The answer nodding headsis
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yes.

Mona?

MS. JONAPAUL: Mona Jonapaul, Forest Service.
| want to get back to the issue of what istribal
consultation in the FERC process that
Southern Californiaraised, and then the follow-up
discussion raised two issues that are very important to
the Forest Service.

Just to let you know, in some cases the
secretary of Agriculture receives the same letter from
the tribes as the secretary of the Interior, Commerce
and other departments receive, which is arequest for
consultation regarding our terms and conditions and
even our comments on occasion.

Usually, we work with BIA to respond on a
government-to-government basis to get back to that. It
issometimes a little unusual when the tribeisaso
the licensed applicant and yet wants consultation on
our comments and terms and conditions.

That iskind of the big thing. The difficult
thing for the Forest Service with regard to private
consultation is usually we are the decision-makers with
regard to activities and uses of National Forest. With
most tribal governments or tribal nations, we have al

sorts of agreements and memorandums of understandings,



and we see that we do have atrust responsibility.
Often, we have either lands adjacent to tribal lands or
we have cultural resources on National Forest lands
that we have aresponsibility for.

Now, where this comesinto play for the
licensee isif we are following those memorandums of
understanding or those agreements or our trust
responsibilities we may be putting in terms and
conditions that are related to those or requesting
studies that are related to those.

This gets back to in the discussions two real
guestions for the Forest Service that are truly

problematic in alicensings right now, and these are

tied together, cumulative impacts analysis and whereis

the project boundary. Inalot of cases, whereisthe
project boundary effects where we have 4(e) authority
and where we don't, the same for the other land
management agencies and the tribes.

|sthat something that we want to addressin
licensing? | know it isimportant to licensees for

that issue and also land rent issues. | mean, that is

something the Forest Service may wish to pursuein this

licensing, should there be a standardized way to

identify where a project boundary should be, should

there be more irradiation about how project boundaries
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should be established and should there aso be a
standardized way to record project boundaries.

That isvery problematic for almost everybody
in this room when they approach alicensing is that
there is not a standard way to establish a GIS system
or some other system as to where the project boundaries
are. You know, one of the questions that came up in
the national energy policy, How many acres of National
Forest lands are impacted by hydropower? | have got no
way to answer that.

The other issue of cumulative effects
analysis, that was addressed by the Commissionin a
policy statement. Perhaps, we want to take that up
again and have some kind of criteria, either in the
studies group or in one of the licensing groups about
whereisit appropriate if you are approaching this on
aproject-by-project basis or ariver basis where you
have cumul ative impacts.

But the Forest Service has difficulty in
switching from being the decision-maker to not being
the decision-maker in responding to its obligation to
the tribesin FERC licensing, particularly when it
comes to 106 consultation. That we would be happy to
discuss and maybe see if we can resolvein this

process.
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MR. CLEMENTS: Mona, | appreciate the
guestion. | am having alittle hard time pulling that
back to the first two questions, but that may be
something that needs to be resolved in some
consultation outside of this or within the next couple
of days, but | did get the high sign that we have about
six more people that wanted to discuss topics dealing
with the first two questions that we have. We are also
at about 12:15. Would we like to go through those six
people and then adjourn for lunch, or does anybody else
have a better way to do this?

MS. KEIL: | am starting to take this
personaly, Ron, because | am the only one still in the
gueue, thistime before lunch.

(Laughter.)

MR. McKITRICK: Y ou are number seven.

MS. KEIL: | am going to writeit down this
time.

(Laughter.)

MR. McKITRICK: Duly noted here.

Maybe go through the six people that we have
and then break for lunch, does that seem okay?
Somebody is keeping track of this.

MR. CLEMENTS:. Ron, continuity, can| just

break in herefirst at the front of the line?

121



MR. McKITRICK: You have got your own mike.

(Laughter.)

MR. CLEMENTS: Yes, | know. | hopethey take
it away. If we can go back to the states consultation
issue for just aminute, do you, Bill or Andrew, think
that states would have a problem if we had a process
where the FERC was involved with pre-filing
consultation and we were attempting to integrate
pre-filing consultation with NEPA?

Do you think state water quality agencies
would be able to or willing to participate in that so
that we could actually get on therecord what it is
specifically that you are asking in terms of
information?

We don't see that now under traditional. We
don't see anything until the license application is
filed, because it hasto have awater quality
certification application filed with it. Prior to
that, we know almost nothing about what it is you want,
so water quality dataissues don't even get considered
until after the application isfiled.

MR. SARBELLO: It might be different --

Bill Sarbello, New York State -- in other states. |
can only speak from our own experience, but we

participate right from Stage | consultation. We may be
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unusual in that we are both the state fish and wildlife
agency and the state water quality agency. We bring
both to the table when we come.

We get involved early, and most of our water
quality issues are directly involved with project
operation. It flows to the bypassed reach; it is base
flows downstream of the project, reservoir
fluctuations, and we usually directly tie them to fish
propagation and survivals. Wetie them to water
quality issues aswell asfish and wildlifeissues. We
operate in both arenas. We comment to FERC at the
various stages as the fish and wildlife agency, but we
are building also towards, and we are consistent with,
| believe, our actions under the water quality
certificate.

Again, | don't want to talk alot because we

may be adifferent case. But there are comments that

we can put into the FERC process that go beyond, as the
Fish & Wildlife comments they may go beyond, they may

be considered enhancement or restoration depending on

your viewpoint, but they would maybe get marginal to
theissue of what could we bring into a state water
quality certificate and defend in court.

We participate in both processes. We start

early and we have a standard sheet that we give people
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when they walk in the door in terms of identifying our
issues up front at the earliest consultation, and we
stay involved throughout.

MR. SAWYER: What we from California have
proposed is avery intense effort up front after which
ascheduleisissued for determining studies. We would
much prefer that to the current situation. What would
not work iswe have an intense effort up front that
doesn't reach any results and the issues keep getting
put off, and it ends up being an intense effort for the
entire 5, 10, 15 years.

We see that a proposal like you suggested
would require more work up front, and we would prefer
that to what we have now which is continuing
uncertainty, greater effort over the long term, but
only very late doesit really come down to determining
what the studies are.

Many of the states have severe resource
problems, but that is going to be a problem at any
stage. We havetalked to other states, and thereis
genera agreement on thisidea of an intense effort up
front and then try to get a study schedule established
in a FERC order that gets the necessary studies.

MR. McKITRICK: Okay. | am glad you mentioned

that. What | have been getting in the commentsis what
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| regard as mixed signals from states, because | am
hearing almost universally to front load it. We get
especially our water quality issues addressed. Then,
on the other hand, | am hearing from some states, not
yours, "We don't have the resources for these things."

Then, the other oneis, "By the way, of course
you can't bind us, so take your dispute resolution
process and whatever, because we are not interested in
that."

Soitis, "Give us what we want and get us
into the process, but we are going to stay back and
make sure we get what we want."

So I'm going, "Well, gee, whiz."

MR. McKITRICK: | have been kind of taking
people as they raise their hands, and, therefore, we
have been kind of jumping around from topic to topic.
Maybe if we try to put the 401 consultation as the
issue we will follow that through and then move back
into questions one and two. |Isthere someone--? Okay.

MR. BECHTEL: Richard Bechtel from Oregon. |
basically second what Californiaand New Y ork have
said. We haveall learned an awful lot since 1986, the
amendmentsin 1986 and 1987. | guess one of our
problemsisthe lack of information and our experience

there. Why we like the California approach and what a
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lot of the other states suggest isthat we do get that
information early.

John, you mentioned the problem that you need
an evidential record to make that decision and that
sort of thing. That is sort of what the states are
confronted with. | think one our problems throughout
all of these years since 1987 was your order 464 in
which the Commission reinterpreted when that one-year
clock began under the Clean Water Act. That hasbeena
problem for us since 1987.

If you remember, | think the Commission
through that order waived, like, 235 to 237
401-certification projects under certification. It
affected 32 states. At that time, | worked for Montana
and not Oregon and we testified before the Congress on
acouple of occasions. All of the states were
unanimous that that just did not work with 464.

| think our experience since the class of '91
--'93, excuse me, isthat if we all work together the
timelines al collapse and everything is much, much
more efficient. | guesswhat | would like to add to
thisall iswe really need to have your reconsider when
you start that clock for 401.

MR. McKITRICK: Any other comments dealing

with the 401 consultation?

126



Julie, go ahead.

MS. KEIL: One of thethingsthat is going
unsaid hereis study needsisthat at least in my
experience licensees say no to some state requests
because they believe they arein violation of FERC
policy on what licensees or applicants should be
required to study. In particular we run up against the
baseline issue quite frequently.

| don't think you will find alot of support
in the industry community anyway for a set of rules
that requires applicants to do what the states request
to the detriment of keeping the baseline policy in
tact. Wefed that we really ought to be looking
forward not back in these kinds of situations.

That being said, my experience is
Oregon-based, asisRich's. The state there does have
the ability to put itsinformation requests on the
table in the state process. | don't see anythingin
the Clean Water Act that would prevent states from
doing that, so that if there are things that the state
requires that FERC isunlikely to require, | think that
IS a state process and a state statute issue more than
itistrying to drive that issue back up and run back
into the FERC process and the FERC policies.

MS. RISDON: Hi. AngelaRisdon from Pacific
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Gas & Electric Company. We are supporting the
integrated licensing process. In particular when it
comes to the 401, what we are suggesting is that at the
time the applicant files the NOI and the initial

scoping document, that the applicant may asofilea
preliminary water quality certificate to both the state
and let the FERC know, so that it could help also
support the scoping so that you can get those issues
out on the table.

MR. McKITRICK: Good.

MR. SARBELLO: Yes. Bill Sarbello, New Y ork
State. To get to Julie'scomment, then | think you
essentially are going to be at deadlock because until
we have, until as a state we have, an application
before us we have no state law that enables usto go

out and put a"collar" on somebody's operating

hydropower project and say, "We need this information.

We want you to do these studies.”

So, it will be acase of timing when the
application comesin. If we don't have the
information, we will have no alternative but
essentially to identify any shortcomings at that time
and potentially deny the certificate. | would put the
onus back on FERC in this particular case, that FERC

needs to comply with the Clean Water Act.
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Y our licensing process incorporates a number
of statutes. Itislike saying that you can't require
someone to collect endangered species data, because
that is the Endangered Species Act and not the Federal
Power Act.

If you have got a narrow interpretation of
what the baselineis for the Federal Power Act, it does
not carry over, it should not carry over to the other
statutes that you are required to meet in rendering
your ultimate license decision.

Asl say, thiswill be deadlock because the
stated purpose of the Clean Water Act isthe
restoration of the nation'swater quality. You are

already diametrically composed. If you are going to

say, "We are only going to be forward looking," how can

you be forward looking when the act charges you with
restoration and recognizes that the water quality is
aready degraded.”

MR. CLEMENTS: Wdll, | hateto be alawyer
here, but the Act charges uswith including in the
license a Clean Water Act certification from the state.
It leaves entirely to the state the contents of that
certification. It imposes no requirement on the
Commission.

MR. SARBELLO: | agree. What | am saying is
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that --

MR. CLEMENTS: But | hateto be alawyer.

MR. SARBELLO: -- you will be putting the
states in the position that they won't be able to act
until they have an action before them. If you want to
get their input up front and avoid having to go through
another round of studies|ate in the process, then
again what we are recommending is that you include that
input up front and find away how it can be
incorporated.

Again, | would urge the applicants that, again
if you are looking for a swifter decision and not
having the process drawn out, take it to heart. We are
not going to jerk you around and ask for information we
don't need. At least | will speak for my state, we
won't do that. We will have agood reason for what we
ask for, but if you want to have it done early and just
do one set of studies, front load it if you can.

MR. McKITRICK: Nino?

MR. MASCOLO: Nino Mascolo, Southern
California Edison. A little bit of good newsin
California. | do have aquestion for Andy, so | am
glad that he grabbed the Mike next. In California, the
little NEPA process, CEQA, alowsfor an exemption for

existing hydroelectric projects when they are being

130



relicensed, so that the state doesn't have to go

through the same type of NEPA process. The State of
Cdlifornialaw isthe basdline isthe same asitis

today, the same type of baseline that FERC uses. That
is helpful.

My question for Andy is, Assuming that FERC
receives all of the completed studies and everything is
done to the satisfaction of both FERC and to the state
water board -- at that point in time, that is when FERC

issuesits notice that the application is ready for

environmental analysis, and then the agencies under the

existing regulations have so much time, 60 days, to
file their comments and their mandatory prescriptions,
which would include the water quality certificate.

My question, Andy, isif all of the
environmental dataisin and isready, wouldn't the
state be able to issue, at least in Californiaand |
understand other states are different, but in
Cdliforniawouldn't the state water board be ready to
issue its water quality certificate within that one
year timeframe of when you had the notice, the REA?

That means that all the environmental
information isin and the state has got everything it
isgoing to need in order to make a determination as to

what the appropriate conditions are or awaiver isfor
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awater quality certificate.

MR. SAWYER: Theremay be cases. The
difficulty is whatever environmental documentation the
state needs is going to have to be completed before the
state can issue adecision. If it isanegative
declaration, it will be very difficult to get that
done. If it needs an environmental impact report, it
will be impossible to get it done within a short period
after the ready for environmental analysis. It depends
upon the facts of the particular case.

MR. MASCOLO: Could you do it within one year
after the REA?

MR. SAWYER: Wéll, if it needs an
environmental impact report, and we are going to have a
joint document, then that would require that the EIS or
acombination EA/EIR -- excuse me, FONSI for the
federal and environmental impact report for the state
to be completed. It depends upon the environmental
documentation required under state law.

That, in turn, will depend on how the project
will be modified from its current operations, soitis
case-by-case, but | think in most casesit will require
something more than just an exemption. When it does
only require exemptions, then it could be done very

quickly after the ready for environmental analysis.



| want to get back to something John Clements
said. He said he hatesto be alawyer. | won't say
that because | am alawyer. But FERC isrequired to
consider the applicable comprehensive plans. Those
include the water quality control plans, which set the
water quality standards. Thereis nothing that
prevents FERC from requiring development of the same
information the states need in order to consider water
quality certification.

| would add that the baseline for NEPA or the
little NEPA is not the same as what the baseline is for
determining what information you need to comply with
the Endangered Species Act or the Clean Water Act or
other environmental standards. It isn't asthough NEPA
preempts other federal environmental laws, and the
cases havein fact said so.

FERC can as part of its own effort, and should
be as part of its own effort, looking at the same kinds
of information the states need. Now, if FERC won't do
it, then we will do it as part of our separate
processes. However, that creates the delays and
duplication we are dl trying to avoid.

MR. CLEMENTS: | didn't suggest that we are
constrained in any way. | wasjust trying to seeif |

could get the states to kind of step up to the plate on
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these things alittle more.

MR. McKITRICK: | think that isal that we
have on 401 at this point. It iscertainly going to be
agood conversation over the next couple of days, and
something that | would encourage peopleto try to find
some middle ground on, as well as collaboration versus
consultation, that maybe we could resolve in some
fashion and find some common ground in both of these
issues.

My recommendation, then, would be that if
somebody has this (indicating) to pick that up.
Second, maybe we come back and have a short discussion
more from tribal consultation, quickly seeif thereis
anything dealing with these next two questions that we
haven't mashed and remashed, but maybe can find some
sort of answer with that over lunch, maybe somebody
will come back with solutions, and then move on. With
that, | would suggest that maybe we break for lunch for
an hour and then get back here at 1:35.

(Whereupon, at 12:35 p.m., aluncheon recess
was taken, to reconvene this same date and place at

1:35p.m.)

25
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AFTERNOON SESSION
(1:45P.M.)

MR.. McKITRICK: It lookslike we may have a
few people who are enjoying their lunch of little
longer, but | think we will go ahead. There was some
discussion, as you might have expected, during lunch
and | think what we will try to do is a couple of
things. One, have thereality that at the end of the
day Thursday, after we have sat through a couple of
days talking about some of these questionsin detall,
we will come back and revisit these questions that we
have here to seeif there is any change of opinion or
maybe some solutions that have come out of this. Sowe
will not spend the time right now, let's say,
revisiting questions number one and two, but we will
come back to that after we have had achanceto talk in
small groups and maybe discussit then.

The second thing is that we are going to this
time tried to stay on topic alittle bit better and
stay on point with the questions that we have and try
to respond to the lowest questions. Y ou can help mein
that regard as opposed to go off on something that just
charges being interesting. After we get through these
guestions, if thereis still time and there are things

that folks would like to talk about and that are
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burning questions to them and big issues, then we will
have some time perhaps to do that.

What | would like to do isthe tribal
consultation was something that came up that we cut off
prior to lunch, and | would like to pick up on that,
finish that as adiscussion point, and then will move
on to the third question dealing should an integrated
licensing process apply to read licensing and the
original licensing, go through that list. Asyou can
help focus your discussion on those topics, that will
make my job alot easier and | will not haveto rip the
microphone out of your hand. But | would liketo a
originally start with | thought tribal consultation,
but | have got acomment here.

MR. BARTHOLOMOT: It wasjust following up on
the process suggestion. | mentioned to afew folks
before the lunch break theideathat it is actually
pretty helpful, from my perspective to hear -- | am
Henri Bartholomot -- inputs from everybody here when we
focus on each topic that we discussed this morning. It
isreally away to get a sense of the different
perspective and look for areas of agreement at
responses and suggestionsin terms of what others have
suggested.

| was wondering if as one option for the next
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couple of days, and | would beinterested in the
group's reaction to this. | also, as aprefatory

remark, understand that the mgjority of the folks that
have signed up for the panels has signed up for the
study and dispute resolution panel. Thereisaheavy
focus by sign-upsin that area.

| was wondering if the group would be
interested in working through the pre-filing, the
post-filing, and the study dispute resolution issues
and logical blocks, but as an entire group rather than
breaking into smaller panel discussions of that for two
reasons. Oneisthat sort of interplay and
cross-fertilization of ideas, but the other isto
recognize that the pieces of the licensing process are
fairly well tied together and you don't touch of gone
one without pulling on another.

It might make for amore logical sort of
approach. But, you know, as afallback, the idea of
integration, careful and effective and complete
integration, is helpful. | would be interested in
reactions to that.

MR. McKITRICK: | think the thing isthat we
were coming back to report back to the group at the end
of the day, asfar astelling everyone what was going

on, and then to come back and then report back as a
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whole and then rediscuss some of these questions.
There has been something brought up. Isthere anyone
who would rather move this as one big group over the
next couple of days as opposed to three? We have not
contemplated that.

MR. CLEMENTS: | would kind of rather defer
that issue until the end of today.

MR. McKITRICK: And see what we come up with?

MR. CLEMENTS: Yes, just talk about it later
in the day.

MR. McKITRICK: Isthat okay?

MR. BARTHOLOMOT: (Nodding head.)

MR. McKITRICK: Thanks.

There areacouple of folks, | would liketo
go back, and as | indicated go back to the tribal
consultation part.

MR. CLARY: Don Clary from Shoshone Paiute
again. First of dl, | just wanted to state briefly,
and | have the benefit of having my client herein the
room with me, our perspectiveiscertainly asatribe
that consultation with BIA alonein lieu of the tribe
isjust not adequate and does not fulfill the statutory
requirements. | wanted to pass that on.

Secondarily, | wanted to take alook at while

there is not agreement amongst the tribes, and this
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became apparent in the Tacomaforum, asto just what
constitutes "government-to-government consultation."”

It does not mean that there is not some consultant --
excuse me, some consistency with regard to what we hope
to achieve out of the process.

| think very clearly thereisaclear idea
that there should be continuing involvement by the
Commission in this processin that it should be
directed to the Commission, because of the fact that
ultimately it isthe Commission that has jurisdiction
over the licensee in the first instance, and,
therefore, everything ultimately has to be manifested
to the Commission. It should be afairly obvious
thing.

Therefore, there should be tracking. We have
aconcern that in many instances people have attempted
to satisfy this requirement through a one-time
discussion with parties on the reservation. There may
be some form of memo at that point in time, but there
isnot aformal declaration of issues, for lack of a
better way of putting it, from the tribal council.

Thereisno follow up on the part of either
the applicant or the Commission with regard to what
further developments can be achieved toward resolution

of those issues, and there isn't the closure of some



type indicating that those issues have been resolved in
some formal way. That | think is going to be very
important for, | would assume, al of the tribes, the
perception of fairnessin the process.

It shouldn't be just a situation where the
applicant has provided travel coststo acertain
location of their choosing and where perhaps some of
the ideas are discussed, but it ought to be aformal
process where the tribes' considerations are taken into
account, placed on the record and aformal closureis
put to those considerations. That isthe sort of thing
we ought to be addressing. Again, | want to reiterate
that this should happen in whatever form of regulatory
procedure or forum.

MR. McKITRICK: | understand. Thank you.

MS. MESSERSCHMITT: In talking with my
counterparts here --

MR. McKITRICK: If you don't mind, just
restate your name.

MS. MESSERSCHMITT: Oh, I'm sorry, |
apologize. My name is Cathy Messerschmitt, and | am
with Northfork Mono Rancheria. | do want to reiterate
what Mr. Clary said so that everybody understands and
we are as clear aswe can be.

When these agencies meet with BIA, like
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Ms. Jonapaul was saying when the Forest Service meets
with BIA, they are not meeting with the tribes. They
are not meeting the definition of consultation. BIA
does not speak for the tribes. That needs to be made
clear, because we have heard that over and over and
over, "Well, we have met with BIA." So what? It
doesn't mean anything to us.

On that note, going on, | think one of the
thingsthat | heard earlier was that some of these
issues maybe need to go into policy and not into the
rulemaking. That concerns me because with the
licensees what we are hearing from some of the
licenseesis, "We don't have to consult with you. We
are not agovernment agency. We don't have those
responsibilities, and we don't have to talk to you."

We have an applicant who is actually doing that and is
ignoring al of our concerns and saying, "We don't have
to consult with you.

That iswhat | am saying, that a processis
only as good asits participants. If you don't
integrate something like that into the policy, itis

not going to happen in some cases becauseit is at

somebody's good will. Whenever you have people making

achoicefor that kind of thing, if they don't want to,

they don't haveto. That iswhat we are hearing from,
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like | said one applicant saying, "We don't have to, we
don't want to, and you're not going to make us."

MR. CLEMENTS: Theregulations, even the
existing ones, are very specific that during a
pre-filing consultation period alicensed applicant or
a prospective applicant has to consult with the tribes.

It doesn't say BIA. | don't think anybody at the

Commission considers an applicant talking to BIA to be

the same thing as the applicant talking to the tribe.

We expect them to consult with the tribe directly.

MS. MESSERSCHMITT: Some of the agencies that

have trust responsibilities or oversight like, for
instance, the Forest Service, and | am not meaning to
pick on Forest Service, but saying, "We have met with
BIA. We have consulted with the tribes.”" That is not
going to happen? Likel said, we are using
consultation again in two different contexts and
everybody has a definition of what they want
consultation to mean, not what the tribes deem
consultation. Do you understand what | am saying?
MR. CLEMENTS: Yes, | do. But again, | can't
address myself to what Forest Services practices.

MS. MESSERSCHMITT: Right.

MR. CLEMENTS: | canonly say what ours are.

| think the issue that we are FERC have to grapple
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with, and sort of the overriding oneisthe
government-to-government and what does that mean. In
the comments, there are apparently alot of different
opinions, as you indicate, about what that means.

They go al the way from aslong asthe tribe
getsafair hearing and gets to consult properly with
the licensee, they are happy. On the far other end of
the spectrum is, "We are a sovereign government. We
don't want to talk to anyone else but a sovereign
government. We don't want to talk to the license
applicant,” which frankly, I think is an unrealistic
position to take.

| mean, regardless of what the relationship
may be between this Commission and the tribe, the
applicant is out there. They are the developer or the
existing operator of a project, which, you know,
affects your interests so you need to find away to
talk to them. | am not going to try to dictate the
specifics of that, but something needs to be donein
order to open up those lines of communication between
the applicant and the tribe.

MS. MESSERSCHMITT: Wéll, | think Congress
would agree that when you have people on opposite ends
of the spectrum they have to come toward the middle.

We do have responsibilities to come toward the middie
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and to bereasonable. | don't think it isany tribe's

wish to be unreasonable and say, "Thisiswhat we
want." It may appear that way with some tribes. |
can't speak for other tribes.

| can only say that with our tribe, in
particular, we want this thing to work. We want to
help lessen the damages that impact us with the
hydroelectric project. Our interests are preserving
cultural heritage and resource issues. We don't have
uncommon interests with other stakeholders, itisjust
how we are treated in the process: when, how and why.
Do you understand?

MR. CLEMENTS: Yes.

MS. MESSERSCHMITT: Okay.

MR. CLARY: Don Clary, again, with the
Shoshone Paiute. | just wanted to ask a quick
guestion. Our tribe, as we expressed earlier, has had
success with other federal agencies working through
these government-to-government consultation issues, and
has basically an approach which has been effective for
that purpose. We would like to share that with the
group at the appropriate time. | understand this may
not beit. So, | would like to ask when would be a
good time for usto address that, which workshop we

might bring that up in and who would like to talk about
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that and make that offer? Isthisagood time?

MR. CLEMENTS: Wewill try to find aplace to
do that in the pre-filing.

MR. McKITRICK: Thereisapre-filing group,
assuming that iswhat we stay with, and that will be
talking about those types of things. | think that
would be agood issue at that point.

MR. CLEMENTS: That iswhere the consultation
starts, so that isthe logical place to start that
discussion.

MR. McKITRICK: It would be beneficia to hear
that.

Yes, Sr?

MR. ANGLE: Art Angle, Enterprise Rancheria
In regardsto the consultation, the tribes are
sovereign nations and so, consequently, we feel that we
have the right to consult on our own as atribal unit.

No other entity needs to take the consultation burden
from our tribe. We stand firm on that issue.

One of the other issuesthat | was going to
talk about earlier was in the process, the consensus
issue. In the collaborative forum, who has consensus?
When we have a plenary meeting, at that level in the
consultation, who are the entities that have the right

to be on a consensus board, or who votes basically?
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We have some issuesin regardsto that, due to
the fact that at the table the tribes have maybe one or
two representatives that attend these meetings, and the
permittee has maybe 25 or 30 or 40. If you takea
consensus in the room, the permittee, you know, the
table is stacked in their favor. So, | have ared
concern about that consensus.

MR. McKITRICK: Okay. Isthere anything else
dealing specifically with tribal consultation that
needs to be brought up?

MR. CLEMENTS:. Areyou going to speak, John?

MR. SULOWAY: (No microphone.) | wasjust
going to mention that really that subject needs to be
discussed. Itisnot ontopic asfar asthe oneissue
we run into with regard to tribes.

(Microphone) John Suloway, NHA. This, with
my New Y ork Power Authority hat on, one of the issues
that we have run into with regard to tribal
consultation where the tribe wants to speak to FERC one
on one after we have filed our final license
application. Thereistheissue of ex parte where you
guys have to publicly notice meetings.

We ran into a situation where the tribe wanted
to speak only to FERC, and FERC wasfinding it

difficult because it had to notice that meeting. |
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don't have an answer for that question, but that is an
issuethat | think needs to be dealt with.

MR. McKITRICK: Ann?

MS. SMITH: Actually, | am going to ask that
guestion back. If intheintegrated process we are
going towards concentration with the tribes at the very
beginning, and FERC would be doing that, so we wouldn't
have an ex parte situation. |sthere any objection to
FERC among the industry or agencies with FERC meeting
one on one with the tribes?

Really what they are asking for they are
asking, what | hear is one on one so that FERC
understands what their consultation processisand a
little about them and that we educate them on what ours
is. How do you all feel about it? | guess on both
sides, Can that be done individually between FERC and
the tribes, or does it need to be done as a part of a
group process?

MR. SULOWAY': John Suloway again. If FERC and
the tribe meet separate from the rest of the parties,
based on our experience we don't have a problem with
it, provided that there is some kind of a summary of
what went on in the meeting. It doesn't have to go
into the gory details, but just to have a sense of what

the scope of the meeting is. Thereis, asyou probably



have experienced in any individual proceeding, when two
parties get together and exclude the rest of the

partiesin the proceeding, thereis always a concern

that something is going on.

MS. SMITH: Can | ask thetribes, How do you
feel about having a summary of a meeting between FERC
and the tribes?

MR. HOWARD: Thank you. Ted Howard, Shoshone
Paiute Tribes. Consultation is something that is
mandated to all federal entitiesincluding the Federal
Energy Regulatory Commission. | don't see where you
have to ask any private entity or licensee if you can
meet with tribes. That iswhat you are mandated to do.

| think thisis something that is based on
starting right from the Constitution, it is spelled out
in treaties, various policies, mandates, executive
orders, et cetera

Y ou have to comply with all of your mandates
that all federal agencies are required to comply with,
not only NHPA or NEPA or those that you choose to
recognize, but you must fulfill each and every one of
your mandates that islaid out for al federal entities
to follow.

| think, in closing, | know alot of timeswe

talk about things, and there is one comment that you
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made and someone else made it before, isto call the
tribesin so you can educate them. | think education
isatwo-way street, because our culture and how we
view our environment is something that you need to
learn aswell.

Thank you.

MR. McKITRICK: We appreciate that. Would
there be any problemsif we had the tribe-to-FERC
consultation meetings, that there be summaries of those
meetings that would then be made availableto al, or
are those considered strictly private?

MR. HOWARD: Can | just make one quick
comment?

MR. McKITRICK: Sure.

MR. HOWARD: A lot of timesin tribal
consultation between an agency and atribe, sometimes
thereis sensitive information that is discussed. |
think if the tribes are given the opportunity to
withhold some of the sensitive information, | don't see
aproblem withiit.

MR. McKITRICK: Okay. That should be defined.

John?

MR. CLEMENTS: Even now in the regulations, we

have provisions providing for confidential treatment of

cultural information. | didn't want anyone to get the
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impression that we were saying that the licensee needed
to have our permission to talk to you, or we needed to
have the licensee's permission. Itisjust aquestion
of when we do talk to you one on one, istherea
problem with memorializing, at least in outline, the
record of that?

The genesis of that questionisthereisa
long history of people being concerned, people across
the spectrum, about the Commission staff having private
meetings with parties to proceedings. We have done an
awful lot to try to diffuse those problems. We changed
our ex parterules afew years ago, and we think it is
working much better now. Thetribes are adistinct
issue to deal with here, and we are just trying to help
close that loop.

MR. McKITRICK: Yes, Sir?

MR. ANGLE: Art Angle, Enterprise Rancheria
| think the process of education for the governmental
agencies and aso the tribal agencies and how this
consultation worksis very important. |1 know that some
of thetribal membersthat | deal with | am aforeign
object to them. The conversations| carry on at the
tribal council, the definitions are very vague to them
because the are not really up on what | am doing.

| think an early meeting with the FERC agency
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and with tribal councilswill be excellent for the
education process. | think that we could identify our
needs as atribal unit with FERC and that educational
process can be atwo-way street so the benefits at the
end of the road to the process, it could be very
beneficial at an early stage of education.

MR. McKITRICK: Thank you, Art.

Brett?

MR. VAIL: Jeffrey Vail with the General
Counsel's Office at Agriculture.

MR. McKITRICK: Okay.

MR. VAIL: On the consultation issue, | just
wanted to mention, | am sure the tribes are aware and
many agencies to, but for anumber of yearsthere has
been an executive order on consultation. The most
recent one in November 2000 directed all federal
agencies to develop a consultation policy that would

set out a process for how you consult with tribes. A

number of agencies have developed that in consultation

with tribes.

It isan opportunity for FERC, who as an

independent regulatory agency is encouraged, though not

required, to develop that policy. Butitisan
opportunity for FERC to work with the tribeson a

consultation process that you could then use at | east
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as abaseline for how you consult with tribes. You

could develop that process with the tribes

involvement. At least have some framework for how this
might work out in the future.

MR. McKITRICK: Thanks, Jeff.

Dedling with tribal consultation? Isthere
anything else?

MR. BARTHOLOMOT: Just an observation on the
ex parte. When EEI raised that, the concern about
that, not in this particular setting, but | think the
goal of the ex parte regulations and the case law that
it issort of founded on isto ensure that alicensing
or permitting process, whether it isthis one or any
other federal communication, isdonein away that is
fair and open to especially any competing applicants
for alicense and other stakeholders. | think we just
need to be sensitive to that.

As John mentioned, the Commission's current
version of their ex parte regs alows pre-filing
discussionsfairly robustly because you don't have a
proceeding underway. But once you have a proceeding
underway, and in some of the variations that have been
proposed in this notice and comment process, we might
have a proceeding starting somewhat earlier than it

does now.
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Then, it isimportant that we make sure that
any information that is going into that decision-making
processison thetable. Theideaisto have prior
notice of meetings, and so forth, andtorunitin as
open away as possible.

| understand the concern about tribal,
cultural and historic resources concerns and the need
for confidentiality on some of those issues. | think
the idea of the written summary, taking that into
account, isagood tool. We need to be sensitive
because there is a balance, there is afairness and due
process aspect to this. That isall.

MR. JOSEPH: Brett Joseph, National Marine
Fisheries Service. | wanted to respond to the question
that Dan raise and also to the discussion from the
standpoint that our agency. First of al, wefully are
supportive and recognize our obligation to conduct
government-to-government consultations with tribes so
far as we are exercising the role of adecision-maker.
We are adecision-maker in this process. We recognize
that FERC likewise is a decision-maker, the overal
decision-maker in terms of licensing.

We are, therefore, supportive of FERC meeting
with the tribes in whatever manner is determined best

to work for FERC and relevant tribes one on one. It
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would be probably constructive and helpful for usto be
aware that thisis going on, but we will not insist on
being at the table.

We aso ask and would expect the ability to do
so aswell. We do occasionally get requests from
tribes to meet one on one with them, and that would be
our practice. | would aso say that we fully support
the ideathat has been raised regarding the use of a
tribal liaison. That is something that we could do
better. We have begun to institute in our agency, and
it has so far worked well, so we encourage that
approach.

MR. McKITRICK: Okay, good. Dealing with
tribal consultation specifically, was there --

MR. McKINNEY: Jim McKinney, State of
Cdlifornia, the Resources Agency. One of the current
initiatives of the State Resources Agency isto more
fully integrate tribal concernsinto various state
regulatory processes, and these include our California
Environmental Quality Act issues over sacred sites.
Now we are finding there is lots of common ground on
hydropower licensing issues.

As astate agency, we would fully support
tribal interaction with FERC early in the process. |

found that when we met with the representatives on
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September 20 in Sacramento that they were fully versed
on FERC licensing, and they had a number of issues that
were surprisingly similar to state issuesin terms of
recognizing state authorities, state rights, and the

state need to be more fully integrated into the front

end of this process.

If the goal of this rulemaking, and
specifically these three days here, isto find away to
make the process more efficient, and a key way to do
that isto more fully integrate the legitimate concerns
of the states and parties and tribes that are involved
here, | think front loading, fully integrating tribal
interests early in the process would really meet the
theme of this three-day session.

MR. McKITRICK: Thank you.

MS. MESSERSCHMITT: Cathy Messerschmitt,
Northfork Mono Rancheria. | agree with Mr. McKinney,
and | think we are pretty vocal in saying that we did
like the State of California's proposal because it does
integrate and include everyone at the beginning.

| think that the licensees need to understand
from our standpoint it is not our intention to hide
anything or to keep someone out of theloop. That is
not what these requests for government-to-government

consultation with FERC are al about.
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For us, as Mr. Howard said, there are
confidentiality issues that we will not share with the
applicant. You know, we have had experiencesin the
past where we had a hydroel ectric company that kept
artifacts that belonged to the tribe. We have merit
and reasons for meeting on a consultation basis to
protect confidentiality issues.

A summary | don't see asaproblem aslong as
itismade very clear at the onset that confidentiality
issues will not bein any summary. | think the
licensee applicant could do well and would minimize
their litigation processif they would learn how tribal
governments work and how tribes work in general.

| think with FERC's help -- | think you would
be agood liaison to help facilitate that. Asa
trustee, | think that, you know, in my opinion that is
probably part of your responsibility of gaining
knowledge isto pass that knowledge on to your
applicants.

MR. McKITRICK: Thank you.

| think we have got a good beginning of maybe
trying to resolve some of these issues and to flesh
those out in the upcoming groups. | think thereisa
lot of common ground that we can reach. If thereis

one last statement here, | think we will finish that



and move on to the next question.

MS. BEIHN: Hi. LouBeihn, Mono. | just
wanted to make the comment that we are very pleased
with the efforts that FERC has been making in our area.
We are very happy with the representative. He comes
and heislike areal person. You know, he doesn't
just represent the bureaucracy. In other words, he
gets out there and he goes with us and does things with
us, and we have become friends along with all of the
legalitiesthat go with it.

Also, FERC has made it clear to us that they
will meet with more than just the federally recognized
tribes, they meet with the state-recognized and they
meet with organizations and groups, whoever feels the
need to meet with them and discuss the issues that are
going oninour area. We are thankful for that.

We know that we have along way to go, but it
isagood start anyway. We want all of you to know
here that is what we want. That isthe goal we would
like to reach with all of the agencies to get to know
each other on abetter level.

MR. McKITRICK: | understand. Thank you.

John has agreed on the questions that are

coming up to give us kind of a FERC perspective to kind

of help you frame some of your questions or commentsto
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us. Thefirst one that we are going to bring up next
is, Should an integrated licensing process apply to
relicenses aswell asoriginal licenses? So, to kind
of give you an idea of where we are coming from with
that, John is going to get miked up again.
SHOULD AN INTEGRATED LICENSING PROCESS APPLY
TO RELICENSESASWELL ASORIGINAL LICENSES?
MR. CLEMENTS: | think that the question is
kind of obvious, but when I was first thinking about
thisall of the licensing processes that people have
been thinking about were in terms of relicensing where
itispretty obvious. | started thinking, Should you
apply it to an original license? So, | asked people,
"What were you thinking about that?' The answer is
most people weren't thinking too much about it.
| got some statistics from inside the
Commission going back for the last ten years, and |
said, "How many originals are there versus how many
relicenses?' Because | was assuming there would be
this vast disparity, that there would be only afew
origina license applications. | was actualy
surprised to find the number of original license
applications that have been filed and are continuing to
be filed, which was kind of surprising to me so | think

itisarea, liveissue.
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Then | said, "Wéll, okay, if you are going to
do that, how do you structure it when you don't have a
notice of intent, there is no statutory deadline for
filing an application? If part of sort of fundamental
aspect of an integrated licensing processisthe
pre-NOI letter from the Commission with the information
needs and the issues that people should start thinking
about, you don't know when to send that.

Then, that lead to the question of could you
kind of link it with preliminary permits, and maybe you
could do that, too, which leads to the question of, Do
we need to do something with the preliminary permit
program in this context?

Instead of sort of handing them out like
lollipops, Should we put more stringent requirements on
what you have to do as the holder of apreliminary
permit? Should we force people to do some kind of an
integrated process where they have to bring everybody
in where there is much more specific requirementsto
it?

| don't have any answers for any of these
things. Some of the feedback we got was people thought
we ought to try to link whatever we do hear with the
preliminary permit program. Then, the other one was

you need to recognize that study needs are going to be



very different because there isn't an existing project
in place.

Thereis probably not going to be alot of
useful background datain place, and maybe that is
going to take moretime. Maybeif it isan original
license application you ought to set up something a
little separate that makes that start long before the
license application isfiled.

Then, there might be more time needed for
studiesin original license application cases, again,
because there would be alack of existing studies or
just that studies would take longer just to gen up. |
am still kind of scratching my head going, "What should
we do?' | would loveto get some feedback from that,
if people have ideas about how to move that football
forward.

MR. McKITRICK: Okay. For those who may have
comein abit late, where this morning's discussion was
fairly rambling, we are trying to stay on topic today.
| appreciate you al trying to do that. John brought
up acouple of real good questions here about should we
even consider original licensesin thisreg, and if you
do, how do you go about doing that?

Isthat amost a hand up, Richard, or were you

just scratching your head?
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MR. ROOS-COLLINS: (Shaking head.)

(Laughter.)

MR. DEWITT: Good afternoon. Tom Dewitt with
FERC. John, | am sort of surprised, too. Itistoo
bad we didn't have a chance to talk about this earlier.
Did you subtract out those UL s where the projects was
existing and operating? Because they would be original
licenses also.

MR. CLEMENTS: It wasaquick look, and |
didn't draw any conclusions.

MR. DEWITT: Wedo alot of ULswherethereis
existing project, whether operating or not operating,
that are essentially original licenses.

MR. CLEMENTS: There were some ULsin the data
set | looked at, but | have no clue asto how many
relative to the total number. | just looked at it, and
| was surprised. | thought that it would be, like, ten
to oneto relicense versus original, and it is not like
that at all.

MR. McKITRICK: Arewe going to leave thisup
to John to figure out?

MR. CLEMENTS:. Hey, you take what you get.

(Laughter.)

MR. McKITRICK: The hands came up, ah.

MR. ROOS-COLLINS: Richard Roos-Collins.
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John, as | understand, itisfirstintime, firstin
right; correct?

MR. McKITRICK: On preliminary permits or--?

MR. ROOS-COLLINS: Onorigind license
application or preliminary permit.

MR. CLEMENTS: Thefirst permit applicant in
the door, you know, everything else being equal.

MS. SMITH: Municipal preference.

MR. CLEMENTS:. Yes. Onorigina license,
thereisamunicipal preference. Yes, that appliesto
permits, too. Yes.

MR. ROOS-COLLINS: Doesfirstin the door,
then, establish a priority for alicense, leaving aside
the municipal preference?

MR. CLEMENTS: Wédll, if you get the permit,
then it establishes your priority in terms of competing
applications. It givesyou the right once the
application isfiled to basically sort of match the
other fellow's offer.

MR. ROOS-COLLINS: Wdll, at thispoint | am
going to have to go off the HRC bandwagon, since you
are asking a question that we haven't specifically
discussed. Have you considered an arrangement where an
original license application must be preceded by a

preliminary permit? If you had an arrangement like
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that, then the coordination which we have been
discussing in the context of relicensing would occur
between the issuance of the preliminary permit and the
license application.

MR. CLEMENTS: | hadn't personally thought of
that, other people may have. What | had thought of was
just maybe putting in some pre-filing consultation
requirements for original licenses that are just much
more strict than what we have now, that actually
require either the holder of a permit or not the holder
of apermit to do much more in terms of pre-filing
consultation. | hadn't developed it deeply. | hadn't
personally tied it to whether that entity held a permit
or didn't.

MR. JOSEPH: Brett Joseph, National Marine
Fisheries Service. John, | take that as evidence that
you may have read our comments at this point as you
said you have, because your suggestion that the
original license context is one that implies perhaps a
greater need for studies, and consequently more time to
conduct those studies is precisely aconcern that our
agency has.

We are supportive of, and we would answer the
basic question in the affirmative. Y es, we believe

that the integrated concepts that we are discussing
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should apply to original licenses with the
consideration of additional time to conduct studies.
Specifically, with regard to preliminary permits, |
think the consultation requirements there need to be
beefed up to ensure that the stakeholders and the
resource agencies are involved early on in the process
to help shape those studies, because in many cases the
information needs will be much greater, you are
starting from less information, baseline information.
Those concepts as you have laid out | think are on
track with where we are coming from.

MR. CLEMENTS: Yes, | actually do read the
comments. We didn't get awhole lot of comment on
this. We had a specific question in the notice about,
"Are there unique circumstances pertaining to origina
licenses?' There wasn't awhole lot of response |
think probably because for the most part the industry
islooking at their existing projects and has no
intention of building anything new for the time being.
It just wasn't abig issue for them, but for some other
people | guessit would be.

MR. McKITRICK: Nino?

MR. MASCOLO: Nino Mascolo, Southern
California Edison. John, | think your idea of

expanding the regulatory requirements for filing a new
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application is probably the right way to go only
because just because an individual has a preliminary
permit doesn't mean that they are not going to get
competition from somebody else. A lot of timesit
takes apreliminary permit to bring asite to the
attention of other individuals who may then also want
to evaluate that particular site.

The question | have for you is, Isthis
similar, the dilemmathat you are facing, of what you
require of an applicant for an origina licenseg, isit
similar to adilemma as to what you would require for
the relicensing application of a competitor, one who
would not file an NOI as an existing licensee but would
come in as acompetitor to an existing license?

MR. CLEMENTS: | really am not quite sure
where we should go with that, too. There has been so
little competition on arelicensing, and | don't expect
that to change, that it isjust not something that
looms very large but sort of my innate sense of what is
appropriate. Of course, | am not making any decisions
here, so | can tak.

The competitor should basically face the same
set of hurdles as the existing licensee, and neither
party should have an advantage, all of course

consistent with the statutory framework. That isjust
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sort of in gross my sense that if there are competitors
they should tow the same lines.

MR. SAWYER: Andy Sawyer, Cadifornia State
Water Resources Control Board. There are unique
circumstances with respect to original licenses, but
the important thing to recognizeisthat the
similarities with relicensing greatly outweigh those
unique circumstances.

The same kinds of problems we see with
relicensing occur just as frequently with original
licenses. Y ou wouldn't think that would be the case,
because our perception is the reason there is no hurry
to do the studies on relicensing is, well, then you get
an annual license if they are not done anyway.
Wouldn't there be arush on an original license, since
they can't go ahead until they finish the studies and
have gotten the approval ?

| think Mr. Roos-Collins' comment sort of hit
the nail onitshead. We seethisalot in our own
Water Rights Administration, that since your priority
is determined by your filing date, once you have got in
astate water right system your application filing or
in FERC licensing your preliminary permit, you have
preserved your priority; you may not be ready to go

with your project.
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We see alot of caseswherethereisalot of
resistance to doing the necessary studiesin
preliminary permits. We think the structure of setting
a schedule to do the necessary studiesis as much, if
not more, necessary in the original licensing context
than in relicensing to make sure the process keeps
moving.

MR. McKITRICK: You would structure the
preliminary permit with more studies as opposed to the
existing regulation for original license and change
that to --

MR. SAWYER: | think thefirst stepisto
recognize the need. | mean, once you recognize that we
need this structure, then you can start looking towards
the mechanism. The preliminary permit soundsto me
like a good mechanism; but, as| said, once you
recognize thisis what has to be done, there are
several different ways to structureit.

MR. McKITRICK: Okay.

Nancy?

MS. SKANCKE: Nancy Skancke. In connection
with preliminary permits, | think one thing the
Commission needs to really focus on are what one might
call "rogue preliminary permit applicants,” who come

filing applications for preliminary permits on multiple
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sites for which they have no ownership and really in
many cases, a number of which | have been involved in,
they have not even contacted the owner of the site.

Y ou get thiskind of situation, then, where
the owner of the site may have for various reasons,
whether they be environmental reasons or economic
reasons, have decided not to go for alicense but they
are pushed into the process. They have to, however,
react to the filing of preliminary permits by somebody
who may not really have an intent to develop the site;
they may have an intent to get a business benefit out
of it.

Y ou really need to address that, because what
it saysto meisyou aren't going to want the FERC and
the resource agencies to commit the resources for a
consultation process early in the processin that kind
of situation. Frankly, intrying to develop comments
on thisissue, | wrote out a number and threw them away
because | couldn't quite plot them all out under the
statutory confines.

Whether you have a permit process that somehow
puts in a maximum preliminary permit if somebody has
provided a certain level of studies and consultation,
therefore indicating areal intent to do something,

that may help or a shorter preliminary permit where
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somebody really has done no work at all, whether it is
atwo-page application, what you bump up against isthe
need at the end of that process to have an application
filed. That isprobably far less than is necessary for
the kind of analysis that would be for original
license.

| am not sureif this a clean solution that
retains the priority for a preliminary permittee
and gets all of the front-end collaborationin. 1 am
not giving an answer, but it is something that | think
could track certainly the NHA process and some of the
others that are similar with the front-loaded NOI type
of meeting and interaction, if the applicant for
preliminary permit and the preliminary permittee are
really serious. | think you could track it, but you
have just got to weed out the loose cannons.

MS. SWIGER: Mike Swiger, Van Ness Feldman. |
don't have alot of dogsin thisfight, but afew
little dogs. | think we arelosing track of what the
purpose of the preliminary permitis. | don't think,
Andy, that it is the mechanism. | think the mechanism
in the Part 4 regulations, possibly in the substantive
requirements for license application or in the 4.38
consultation requirements, but not in a preliminary

permit.



The purpose of apermit isnot an intent to
develop; apermit isjust an intent to study. Yes,
thereis alot of speculative, you know, preliminary
permit applications that are filed, but that is what
preliminary permit applications are for.

At the point when a developer gets serious
about developing a project, then they will move into
that three-stage pre-filing consultation process.

Their permit gives them the priority of application, if
thereis a competing application. That isreally the
only purpose of the permit.

| think if we focus on what parallels do we
want to draw between the relicensing rules and changes
to therulesthat apply to initial licensees, | think
the only other point about that is probably at least
withinitial licenses the importance of preserving some
flexibility for applicants in choosing their process.
Integrated processis avery front-loaded process, and
it requires a big commitment of resources.

There are alot of people that get permits
that never develop projects, there are alot of people

that get licenses that never develop projects because

the market changes or the company circumstances change

or whatever. Y ou know, you get the license so you can

get apower sales contract, so you can get financing,
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SO you can get your project built. However, people
don't always have the resources to do the front-loaded
project when they are devel oping a new project.

That iswhy some people developing a new
project it might be more appropriate for them to use
the TLP, which is not as front-loaded, where you can
spend afew years consulting with the agencies and
trying to figure out if you have aviable project or if
there are insuperable environmental objections or
whatever. So, | think we need to preserve that
flexibility for theinitial licenses.

MR. McKITRICK: If | understood you, | mean,
you would keep the preliminary permits pretty much as
they are now, just kind of first in time kind of thing,
but you would be in favor of incorporating some of the
integrated process into the original licensing,
figuring out that even though we don't have an NOI, but
to get them started earlier?

MR. SWIGER: 1 think it makes senseto give
them the option of doing that. If someone has the
resources and they are committed to developing a
project, they may very well want to do an integrated
NEPA project and put those resources into the front end
of the project and get their license quicker rather

than later. What | am saying is that not all
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developers arein that situation.

MR. McKITRICK: | understand that, yes.

Mona?

MS. JONAPAUL: Mona Jonapaul, Forest Service.
| think Mike just said alot of points| was going to
make about the purpose of the preliminary permit and
what happens to alot of these licenses. As opposed to
Mr. Swiger, the Forest Service does have alot of
"dogs' in thisissue. We have somewhere around 100
preliminary permits or things pending on National
Forest lands, alot of them through Californiaup
through the Pacific Northwest, going from almost zero
to about three handfuls around Montana, Utah, also many
up in Alaska.

| want to bring out for a process point,
whereas for some existing projectsin anew license
situation, the Forest Service may or may not have
specia use permit authority. For al original
projects on National Forest lands, we do have special
use authority and we will be working with the applicant
on aspecia use permit. If we are going to do an
integrated licensing situation, that would be akey
feature.

Y ou know, just as licensees aren't monolithic,

Forest Service regions aren't necessarily monolithic.
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A number of regionswill belooking in that specia use
permit for a construction bond or they will be looking
at the finances of the licensee in determining whether
aspecial use permit is appropriate.

MR. McKITRICK: Mona, do you get involved in
the preliminary permit stage with specia use permits,
or just the application? So you are just talking about
when they file?

MS. JONAPAUL: (Nodding head.)

MR. McKITRICK: Okay. Good, that iswhat |
thought.

MR. DEIBEL: ThisisBob Deibel withthe
Forest Service. They haveto get a study special use
authorization. Itisnot as detailed and some of that
does require compliance with our Sensitive Species
Program and the Endangered Species Act, | think,
depending on the amount of disturbance the studies will
do.

MR. McKITRICK: Okay.

MS. JONAPAUL: | wanted to go back to the
timing issue. Y ou know, some unconstructed projects,
some proposed projects on National Forest lands have
been the subject of complaintsto Congress, to USDA,
and are the subject of the FERC 51, FERC 37 group.

Again, timing isan issuein these licensings.
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| will go back to my issue this morning with
the TLP. We want to come out of this, Forest Service
wants to come out of this, that we are not going to
have a situation where an original licensing is going
to go onfor 10, 15, 20 years because that is not doing
any of us any good

MR. McKITRICK: Okay.

MS. JONAPAUL: Somehow | want to figure that

out in this matter.
MR. McKITRICK: Okay.

MS. JONAPAUL: That isarea issuefor us.

MR. McKITRICK: Thatisgood. As| understand

the issue dealing with the original licenses at this
point, it is maybe two -- and correct me if | am wrong
-- but | think we are dealing with should we look at if
thereis an integrated process for original licenses,
then should it be part of the existing regulations that
are then expanded.

Then, there was an argument that perhaps we
should look at preliminary permits and putting more
requirementsin there. If that isthe focus of the
discussion, if thereis any resolution or any other
ideas with that, we certainly want to hear it or if
thereis any conceptually that original licensesjust

shouldn't be considered, we should just leave it alone
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asitisand just deal with relicensing.

Brett?

MR. JOSEPH: Brett Joseph again, National
Marine Fisheries. | think, | mean, thisis obviously a
complex issue. | think abalance needs to be struck
because under the existing regulatory format, yes, the
preliminary permit serves adlightly different purpose
but the first time we see the application iswhen it is
filed. We run into a situation where the information
development is less than we have, especially with some
of the things we are talking about here with an
integrated process, then from a resource standpoint
that isareal problem for us.

| mean, the gentleman here said it right. The
purpose of the preliminary permit is studies. However,
part of those studies need to include, you know, if
thereisaway that we could have, like, certain
standard types of resource studiesthat are donein
virtualy any licensing situation or any original
situation, | mean, just some baseline information that
needs to be developed. This may be one meansto
address this problems of the speculative entity that
may abuse that process without having any serious
intent.

| mean, | understand the concerns on the other



side, but | think we need to find a balanced approach
that doesn't stack an excessive burden either on the
prospective applicant or the agencies, who don't want

to be spending time on permits that are never going to
materialize, but at the same time that ensures that
enough lead time is built in where there isthe
requirement for studies and consultation before
suddenly an application pops up out of the blue without
any information behind it.

MR. McKITRICK: You asan agency spend quite a
few resources on preliminary permits even as they exist
now?

MR. JOSEPH: | am thinking in terms of perhaps
the idea of levels of preliminary permits, depending on
how serious the applicant is. However, at the
relatively more serious level, in other wordsthe level
whereit lookslikeit is going to move forward, |
think the preliminary permit is an appropriate vehicle
to require standard types of studies, studiesthat are
doneinvirtually any case and that pertain to
information that will be required in virtualy any
licensing scenario.

Of course, that is something that would have
to be developed. | mean, there have been some good

ideas about that developed in the hearings, and | am

176



sure we will get to those. However, that isone area
where | think a concept that we are looking at in the
integrated process could apply equally with the
preliminary permit for an original license.

MR. McKITRICK: Just for my clarity, it has
been awhile since | dealt with alot of preliminary
permits, but doesn't the permit require the permittee
to consult with all of the appropriate agenciesto
start defining those studies, or am | just wrong?

MR. JOSEPH: Actuadly, it really doesn't
matter.

MR. McKITRICK: Okay.

MR. JOSEPH: The preliminary permit
regulations address that because the pre-filing
consultation regulationsin 4.32 or 4.38?

MR. McKITRICK: 1tis4.38.

MR. JOSEPH: Okay, 4.38 requires consultation

with the resource agencies anyways.
MR. McKITRICK: Thank you.

John?

MR. CLEMENTS: So it will never be acomplete

surprise.
MR. McKITRICK: Thank you, John.

MR. SWIGER: | don't want to belabor it too

much, but what Mona said made me realize, you know,
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there are hundreds of these things out there. Agency
resources are spread thin enough asthey are, and |

don't think any of usin thisroom have an interest in
diverting those resources toward requiring preliminary
permit applicants to consult with the resource

agencies. Secondly, FERC has a mechanism for getting
rid of speculative projects that linger on and on, and
that isjust don't issue, continue to issue,

consecutive preliminary permitsin this case.

MR. McKITRICK: Okay.

MS. SKANCKE: Nancy Skancke. Again, onething

that Brett was talking about that also came to mind was
the ideathat FERC might -- the risk of the repeated
preliminary permits which may be used as away of
trying to get into consultation, and, therefore, try

and do an integrated process before the application as
opposed to just doing the TLP raises the problem about
priority.

When you get to the end of your preliminary
permit, then other people can come in because you have
done all of the legwork and maybe somebody else will
stepin. Thereisarisk there. One thought that came
to mind in going through this was the idea that perhaps
FERC hasthe flexibility of issuing up to 36-month

permits.
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Maybe FERC issues an 18-month permit. If you
are really serious, you will start showing some
evidence of work and you get an automatic extension
that givesyou priority. It isthewhole interplay
with the priority that isthe problem. | would hate to
think that the integrated process couldn't be used for
apreliminary permit original license. | think there
isaway, it isjust going to take some creative
thinking to preserve that priority.

MR. McKITRICK: | think that is some of Tim's
line later which is, "Be creative with these things."

May we have one last thing on integrated licenses,
original and relicensing?

MS. HARN: Joan Harn with the National Park
Service. Inthe Department of Interior comments, the
suggestion was made that the preliminary permit result
in a pre-scoping document that would begin theinitial
consultations, rather than resulting in alicense
application. That would give the resource agencies and
others the opportunity to suggest additional studies
that might be needed and allow the time for all of that
to happen.

MR. McKITRICK: Very good.

If we can move on to the last question on the

dlide, which is: How should FERC cooperate with other
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federal agenciesin NEPA documents? Maybe, John, if
you could kind of give us a-?
HOW SHOULD FERC COOPERATE WITH OTHER FEDERAL
AGENCIESIN NEPA DOCUMENTS?

MR. CLEMENTS: Yes. The big thing there was
the MOU's. If you are familiar with the NRG Proposal,
they suggested that the Commission should basically
sort of have an umbrellaMOU with each of the other
federal agencies, and then in specific casesthere
would be an MOA to work out the nuts and bolts of how
the agencies would work together as cooperating
agencies in developing the NEPA document, and the NEPA
document would be something called "non-decisiona” and
would have some other bells and whistles.

| didn't want to go to quite that part of it.
| just wanted to think about how practical isit to
have that kind of arequirement. | can only speak
basically sort of from past experience for myself, but
| know that cooperating agency agreements have not
always been apanacea. Sometimes they result in things
taking alot longer, and sometimes there are alot of
sort of fundamental analytical differences between
agencies.

| can see how peoplé€'s resource alocations,

you know, just within their agency would affect their
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ability to timely act in a cooperative agency document.
Then, thereis sort of the "horse to water" question.

An agency might not want to be there, and if it was
there, notwithstanding, how much priority would it give
toit?

There were, | think, afair number of comments
along those lines of people questioning whether that is
agood idea, or, if so, how it ought to be implemented.
So | would kind of like to seeif we could get some
sense of that.

MR. McKITRICK: That was putting something
about cooperating agency status in theregs, isthat,
as opposed to--?

MR. CLEMENTS: Yes. That particular proposal
contemplates that the Commission would enter into these
things and that the regulations would provide -- and |
it wouldn't necessarily be mandatory, the proposal is
more flexible than that, but it is sort of the
assumption that the default case is that there would be
acooperating agency agreement.

MR. McKITRICK: | understand.

MR. CLEMENTS: Some commenters even suggested

wetry to do that with the state 401 agencies aswell
and kind of roll every agency with some sort of

decisional authority into this one thing.
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MR. McKITRICK: Good.

MR. VAIL: Jeffrey Vail with the General
Counsel's Office at USDA. | guessthefirst thing |
would say about the whole aspect of cooperating with
FERC as afederal resource agency isthat you don't
need an MOU to do it, and that has been provenin a
number of projects.

| don't want to disparage the idea, but more
so ask FERC to comment on where FERC sees the
difference between the ability to work with the
resource agencies where the resource agencies are
designated cooperating agencies asthat termis
understood under NEPA regulations, and cooperating with
resource agencies where they are not designated
cooperating agencies, where you simply work together to
the extent your regulations allow?

If John or somebody could comment on what, if
any, impediments would exist where we work together,
but we are not a designated " cooperating agency." The
reason why | ask that is because | know unlessthereis
achangein policy that Agriculture has no interest in
giving up itsright to intervene, and | don't believe
the other resource agencies have an interest in that
outcome, either. | don't hear FERC volunteering to

change that policy.



MR. CLEMENTS: Oh. That issueisdefinitely
in play. | mean, everybody -- not everybody, but alot
of people have brought it up. Asl recall the
comments, they weren't just from other federal
agencies, but there were people sort of across the
spectrum that thought we ought to revisit that policy,
and, just for discussion purposes, kind of just assume
that it was reversed and then try to go on to the more
sort of practical nuts and boltsthings. That iskind
of where | was coming from.

MR. VAIL: Okay. Butif you wouldn't mind,
assume that the policy isnot changed. What in you

view are the disadvantages to working with afederal

resource agency on NEPA process for licensing where we

are not adesignated cooperating agency?

MR. CLEMENTS: Waéll, | don't see a specific
disadvantage to that, but then | have been lawyering
for alittle while now. Maybe somebody from our
actual office ought to address that?

MR. McKITRICK: Asfar asstill interested in
using our NEPA document and tiering off of that, you
could do that. My understanding is as a cooperator in
the official NEPA sense or not, it isout there. If
there are other types of things that you are having

problems with, maybe bring them to our attention.
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MR. VAIL: | am just thinking that there would
be some ex parte concernsif we are not designated as a
cooperating agency. Am | wrong?

MS. SMITH: No. Ann Miles. No, there would
be ex parte concernsif you were not designated as a
cooperating agency so that everything, any
conversations or information needs, that you would have
need to be done publicly. Discussions? | think we
could try to set it up so that our document became
usable by you, that you could adopt it at the end, and
that isthe goal of an integrated processisto
actually have that happen.

However, it would have to be done on the
record, you know, what you need, what you need to see
analyzed, things that you might need that we wouldn't
necessarily need. We would need to get that all out
through the record. Then, you would be reviewing it at
the same time that everyone else was reviewing the
draft.

MR. ADAMSON: Dan Adamson with Davis Wright
Tremaine. Just in response to the question, | think it
might be useful for FERC and the resource agencies to
have overarching memoranda, even though those would be
very difficult to get to. | think those could serve a

useful purpose.



| think in terms of individual projects| am
concerned that could take aslong, just getting
agreement on that memo could take aslong, as drafting
aNEPA document. Therearealot of differences of
view between the Commission and the agencies about the
scope of their respective jurisdiction. | am just not
sure that would be a constructive exercise. It might
be constructive in one or two limited cases, but |
don't think you would want to do it as across-the-board
policy.

| read the NRG Proposal to contemplate kind of
dividing up the drafting of the NEPA document, and |
also don't think that is necessarily the way to go. |
think we get areal benefit from having one agency take
alook at all the conditions, whether they are
reasonable and how they fit together, and | think if
you divide that up you lose that.

Y ou also get into asituation where, let's
say, the drafting is divided amongst four agencies and
three of them are timely and one of them is not, then
you are in aposition where you are just waiting for
that outlier. That agency may have a good reason for
not completing it, maybe they didn't have the funds or
maybe there was some kind of crisis. | think that FERC

does areasonably good job of moving NEPA processes



along, and | think it is sort of aforcing mechanism
aso. So, | am very concerned about any kind of step
that would involve, you know, dividing up the drafting
responsibility.

Thanks.

MR. McKITRICK: Okay.

Richard?

MR. ROOS-COLLINS: Richard Roos-Callins.
John, you asked how practical would it be to implement
the NRG Proposal or something likeit. My question
back is, How practical isthe status quo? | mean, we
are herein thisroom. This rulemaking isongoing in
part because the Commission, federal agencies, state
agencies and tribes do not cooperate as a matter of
course in drafting the environmental documents they
need for their decisions and routinely dispute both the
substance and the procedure that is used.

Essentidly, all the NRG isasking is, and the
HRC supports the question, Isthat the best we can do?
Now, a cooperating agency relationship doesn't have to
be 50 percent drafting by FERC and 50 percent drafting
by the cooperating agency. Infact, it could take an
amost infinite variety of forms.

The key isthat FERC and the cooperating

agency agree from the get-go on who is going to do what
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on what schedule. It isabout transparency. Itis

about giving up your complaining right in exchange for

sharing the responsibility of preparing the

environmental document that you need for your decision.
Yes, if you think of it asred tape, it is not

worth doing; if you think of it as transparency, al we

are asking for is that the Commission and the agencies

which must have environmental documents as the basis

for their decisions systematically decide, and early,

how they are going to do it.

MR. CLEMENTS: Boy, you make it sound so easy.

(Laughter.)

MR. ROOS-COLLINS: | amjust sayingitis
eas er than the status quo. That iswhy we recommend
it.

MR. McKITRICK: Tom?

MR. DEWITT: Just | guess acouple of
observations, | am not sure if they make any sense any
more. We do have an MOU with the Corps of Engineers.
Certainly the Corpsisnot in the middle of al of the
projects that we work on, but we don't have problems
with the Corps of Engineers or we don't have long
protracted negotiations with the Corps of Engineers, so
| think there is something that can be said about those

MOUs.
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Asto the MOA or theindividual project MOA
that was part of the NRG Proposal, | am wondering,
those who sort of proffered that, how different is that
from a communications protocol or an operations
protocol that we require now for an alternative
licensing process?

If you arein it for the collaboration and try
and get through thisin areasonable way so that
everybody comes out with something, then | would think
that it isan MOA that can be crafted fairly easily and
itisno easily and it is no different than a
communications protocol or an operations protocol that
| know that Interior uses.

MR. McKITRICK: What we are looking for
specificaly | think is the post-licensing aspect of
this, right, the MOUSs or dealing with the NEPA
documentation?

MR. CLEMENTS: | think that iswhat isin
there.

MS. CONANT: Kathryn Conant with the National
Marine Fisheries Service. | support the concept that
Jeff made earlier about USDA'sinterest in trying to
ensure that the NEPA document covers the issues for our
federal agencies specifically dealing with fish issues

and flows. We have a strong interest in making sure
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that the NEPA document adequately covers the resources
that we are concerned with.

On the other hand, we also do support FERC in
reevaluating the ex parte concern on the intervention
in the cooperating NEPA conflict as currently exists.
We are probably unlikely going to be changing our
preference towards intervention in lieu of cooperating
NEPA documents.

We have had success cooperating on NEPA
documents with other federal agencies, and would like
to continue that. We would like to have that
opportunity with FERC. Our concernisthat, from a
staffing standpoint, we don't want to be put ina
situation where we are obligated to cooperate on dl
NEPA documents, especially even if we are having
mandatory conditioning authority because we don't have
the staff resources to be able to do that.

We would liketo be able to retain the
opportunity of deciding on what specific projects we
would cooperate on. That would be one of the concerns
that have on this general, overarching NEPA or MOA, if
that would obligate usto specific obligations on
projects that we wouldn't necessarily have the interest
in cooperating.

(Simultaneous discussion.)
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MR. CLEMENTS: I'm sorry, let whoever was, go.
MR. FENFER: Larry Fenfer (phonetic) with
Interior. To echo some of what | have heard, but to

come up with some other points, my recollection is that

CEQ guidance strongly suggests that you do have an MOU

if you are going to pursue cooperating status.

That said, cooperating status can take many
forms, from cooperation on every aspect of a document
to something that is much more narrow. The important
thing isthat be out there as an agency that agencies
can act on or not.

They can choose to be cooperators or not, and
they can choose to cooperate in any way long that
continuum. | think that iswhat isimportant, and that
ispart of what you are hearing from my colleagues.
Becauseit isgoing to vary depending on the
circumstance.

The other part of that, though, is that
progressin thisareaisgoing to be alot easier if
the role of the NEPA document is somewhat recast, not
just to try and incorporate the purposes and needs of
all of the agencies, but aso to make it much more
sharply and clearly the kind of document that we are
more familiar with working on, that is: a document that

isanalytic and disclosure-oriented as opposed to one

190



that is decisional or that makes specific judgments and
pronouncements on proposals.

Itisthat thing that | think is hard for a
lot of the agencies and leads to alot of the other
problems and issues that we run into. If we can make
progress on that, | think that may radiate outwards and
help us on alot of the other areas.

MS. MESSERSCHMITT: Cathy Messerschmitt,
Northfork Mono Rancheria. | wastrying to get my

comment in last because it is sort of a blanket issue.

| know you are talking about whether or not you want to

do an MOU or an MOA with NEPA, but | would liketo give

you an example where | think FERC needs to consider
doing MOUs or MOAs with these federal agencies.

| noted that Mr. Vail said USDA isnot willing
to give up its power of involvement in NEPA. But,
like, for instance, in one of the projects that we are
working on the Forest Service was able to stop the
project for six months, which is going to make the
whole ALP process even longer.

If FERC had an MOU with them, they could say,
"Come on, you guys need to be reasonable here. You
need to open the lines of communication and fix this

issue." But because you guys don't have that or you

have no way of getting USDA to cooperate, you know, we
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are stuck. | think that is something maybe you need to
consider about, you know, working in partnership with
these agencies instead of just allowing, you know,
blanket power to be able to stop a process like that.

MR. CLEMENTS: | am not quite sure how to
respond to that. What we basically have is the power
of persuasion on these things, and | guessthat isthe
same power that they have; it doesn't always work.

Just one other thing | would mention with
respect to the cooperating agency thing isthat | can
seethat if, for instance, agencies had different views
of what the baseline ought to be, and | hate to keep
bringing that but everybody else does, it would be
difficult to work with that agency cooperatively to
develop ajoint analytical NEPA document if you
couldn't get over the first hump of what the baseline
isgoing to be for studies.

That would be a very difficult thing to do,
and that could bring something to a grinding halt.
There may be waysto work around that, you know,
outside of the cooperating agency context that can help
get you to the end, but I don't know where the answers
lieto this.

MR. SAWYER: Andy Sawyer, Cadifornia State

Water Resources Control Board. We strongly support the
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development of both the joint NEPA and little NEPA or
what we call CEPA, "California Environmental Quality
Act,” documentsin part because that is what our own
environmental statute calls for and in part because we
see that as one of the most important efficiencies that
is possible to improve the decision-making process.
Asfar asthe baseline is concerned, at least
in our state, our litttle NEPA baseline and the FERC
NEPA baseline arethe same. What iskey tousisto
recognize that the baseline for the environmental
impact statement, environmental impact report is not
somehow a ceiling for what issues need to be studied to
comply with other environmental laws.
Asfor the need for an MOA, if thereisa
willingness to cooperate, if the goal isto preparea

joint document, you will get there. | think itis

going to vary depending on whom you work with whether

you need a master memorandum of understanding or can

deal with it case by case. We havealot of successful

experience with other federal agenciesin preparing

joint documents without the need for a master agreement

covering all of them.
The only thing | would say isit tendsto be
developed on the federal agency schedule and not ours

in our experience, and that is some frustration to us
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because their schedule is much slower in most cases, in
factinall cases| can think of. Nonetheless, we do
get to ajoint document.
The one point | would stress, though, isto
get to ajoint document we need to work together on it.
That requires, as some of the other federal agencies
have said, an informational document. One reason we
very strongly support cooperation between FERC and the
other federal agenciesisif it worksfor the other
federal agencies, it is much more likely to work for us
aswell. However, we have to be working together on it.
In our state, we can use a document prepared
by somebody else, but only if we make afinding that
that document represents our independent judgment.
That does mean that we need to be participating in the
final stage in preparing the responses to public
comments, because otherwise we cannot honestly say that
the final document represents our independent judgment.
We have worked with other federal agencies
that may have adifferent preferred alternative than
we. | mean, we can work it out, solong asitisan
informational document we can work it out, so that the
document as a disclosure document represents our
independent judgment as well as the other agencies or

agency, usualy it is one federa agency, that are

194



working together on the joint document.

With that willingness to cooperate,
recognition that that means we do have to be involved
in the final NEPA is possible and is successful and is
much better than a process where each agency is
preparing its own document.

MR. McKITRICK: We can certainly work with
cooperating agencies. Do you believe that there should
be something in the regs that either talk to that,
either require it, or make it an option or the ability
that we have to do now is okay? Do we need to change
anything in regulations to do that?

MR. SAWYER: Wéll, certainly it is not working
now. To some extent it needsto be specificin the
regulations versus something flexiblein its
application, but it is not going to work if our
participation in preparing the joint document isruled
under an ex parte interpretation.

MR. McKITRICK: | understand that, |
understand.

MR. CLEMENTS: We have got 20 minutes, and
then another slide.

MR. McKITRICK: Okay.

MS. WEST: | will bereal quick. I think it

maybe has been said. | think the intent is that the
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joint document would be serving al agencies needs,

that isthe intent, and that it be informationally and

analytically based as opposed to a decisional document.

Don't get hung up on the details of who is drafting,
because it could be still athird party contractor
drafted, but everybody has to have the sense of
ownership, joint ownership.

MR. McKITRICK: Good.

John, brought to my attention that according
to the schedule we have got about a half hour left and
acouple more questions.

Andrew?

MR. CLEMENTS: Another dlide.

MR. FAHLUND: 1 just have abrief comment on
thissubject. First of all, | think the idea of
differencesin agencies baselinesis abit of a
red herring asfar as this question is concerned. If
the document is analytical, you are basically focusing
on reasonabl e aternatives, some reasonable
aternatives. They are maybe all forward-looking, that
isfine.

| think that if FERC isthe lead agency even
in a cooperating sense, they have the option of

identifying what is the preferred alternative for the

NEPA document. They can preserve that right, and other
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agencies may choose to disagree.

| guess | wanted to make one point or ask one
guestion of you all based on something that Larry said,
and that is, at least a couple of proposals had
suggested that the Commission issue a draft record of
decision or draft license articles for public comment.
| wondered what the reaction of staff to that proposal
was at this stage of the game?

MS. MILES: Ann Miles. | think that is
certainly apossibility. Issuing draft license
articles seemsto be away that might give everybody a
heads up to see specifically what isthere. Wetry to
gpell it out in the final environmental document now,
but it is not the same as reading an article, we
realizethat. That is certainly on the table.

| have one thing, and thisisreally just a
guestion that | can't get by, and | am not sure we put
it in our worksheet for tomorrow, so the group that is
dealing with thisiswould be great if you could take
it up. It hasto do with having an environmental
document that is strictly analytical, not decisional.

What | couldn't quite figure out is how you
then do what is needed under 10(j) without having a
preliminary determination, do your Endangered Species

Act consultation which requires an option, a
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recommended option, and how you integrate the findings
of the various agencies that need to make the findings.

At what point, do you then pull it together? So, if

the group dealing with that tomorrow, that isareally

hard thing for us, and we need for you all to put your
heads together on that.

MR. McKITRICK: Wéll, that isaquestion for
tomorrow?

MS. MILES: Yes.

MR. McKITRICK: Okay. Thanks.

|sthere anything dealing specifically now,
before we move on, with cooperating agency status?

Mona?

MS. JONAPAUL: Mona Jonapaul, Forest Service.
| just want to point out in our other sort of MOUs with
other agencies like Federal Highway Administration when
we give terms and conditions to them to go into
something, they go in there. They don't get judged by
FHA; they go inthere. That isvery different from the
experience we have at FERC.

Y ou know, | think Larry described it pretty
well. Wewill see an analytical document, we will see
our terms and conditions in there, and that will beit.

It starts becoming a, FERC's NEPA document starts

becoming, decisional when we start seeing FERC staff's
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opinions on our terms and conditions.

Right there it becomes a document that is
difficult, and we seeit as an agency as predecisional
right there or else decisional. That is something that
isvery difficult for us to continue to use, the FERC
NEPA document. We haveto get past that somehow. The
joint drafting | agree is something that can be worked
out one way or the other.

MR. McKITRICK: Okay.

MS. JONAPAUL: But for usto useit, thisis
not our experience in other circumstances. | aso
would take issue with the statement that there hasto
be apreferred alternative. | certainly would defer to
those who are more experienced with CEQAS, but my
understanding from our NEPA peopleisthat you "may"
have a preferred alternative, you don't have to have
one. Again, thisis something that | think we should
visit somehow in this rulemaking because that preferred
alternative, again, lookslike it makesit a decisional
document as far as our agency goes.

Bob, do you have something to add on?

MR. McKITRICK: One last thing, and then we
will have to move on.

Bob, okay, well | will give you two.

MR. DEIBEL: Okay. Thanks, Ron. Thisis



Bob Deibel with the Forest Service. Just to follow on
what Mona says in addressing some of Ann's comments, |
think the difference is when folks are talking about a
disclosure document it is saying that, you know, an
applicant proposesto go with 5 CFS and then the
agencies or the state has recommended 10 CFS. Like
Monasaid, FERC's staff will come in in the disclosure
statement about aquatic effects and say, "10 CFSis
unneeded." Just display what the relative difference
isin terms of the resource of interest.

Ann, in my experience with FERC documents on
the 10(j) issue, you have a section on baancing in
10(a). You can go through al of that without tainting
the disclosure of effects in the respective resource
sections. So, | think itisan easy fix. Itisjust
that my experience in seeing these documents is that
they are loaded with judgmentsin the middle of the
resource discussion.

MR. McKITRICK: Thank you, Bob.

Then, one last thing dealing with cooperating
status or--?

MR. DIAMOND: ThisisDavid Diamond with
Interior. | have just aquick open-ended question to
finish this off here just to take alook at the gas

side of FERC. | know that Interior bureaus have
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cooperated successfully there including states as well.
| don't know what the prevalence is of MOUSs or how that
has been gone about, but we probably should look into
that.

MR. McKITRICK: Dan?

(Laughter.)

MR. CLEMENTS:. Y ou have got to go to the next
dide, Ron.

MR. ADAMSON: Yes. Onthegassidewith MMS,
BLM or, for example, California Lands, those agencies
seem to be comfortable with the current Commission
policy of, you know, choosing either to be an
intervener or acooperator. | think that is certainly

aprecedent that | think is a good one.

SHOULD THE LICENSING PROCESS BEGIN BEFORE THE 5

TOS5.5YEARDEADLINE FOR FILING THE NOTICE OF INTENT?

MR. McKITRICK: Thanks, Dan.

Next to the last question, 15 minutes. Should
the licensing process begin before the five to
five-and-a-half-year deadline for filing the notice of
intent?

MR. McKITRICK: John, again, what is your
thinking?

MR. CLEMENTS: Wéll, that one came up in the

context of the California presentation. Asl
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understand it, the basic thinking behind it was that

you wanted to make sure that you had sufficient time to
conduct the necessary studies. That might take two
years or three or years or however many yearsit might
take, but that you needed to start even earlier than

the notice of intent in order to get those things done.

The premise that the other proposalsgo onis
that you have got sort of a basic two-year study design
concept, and that there might be additional information
after that, but that would be the exception rather than
therule. |1 am not sure that the California one quite
goesthere, if people have thoughts about that.

The other concern is one of our fundamental
objectives earlier on, or at least one of our
fundamental objectives, wasto try to reduce the length
of time that the process takes. If you go back farther
and farther before the NOI, are you ever going to get
there?

MR. McKITRICK: Addressed to California-- oh,
I'm sorry.

MS. CONANT: ThisisKathryn Conant, National
Marine Fisheries Service. | kind of have arelated
guestion to this, because it is something that | have
been thinking about since participating on the IHC but

also looking at the NRG proposal.
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| mean, Californial know is proposing amore
formal approach to the beginning, but the NRG and the
IHC have also proposed thisinformal of just FERC
sending a notice before the license expires, the
pre-NOI letter.

The concern that | have or the question that |
haveis, Are people concerned with that? Like, for the
bean counters, are they going to consider that just as
lengthening the process almost as much as maybe a more
formal approach that Californiaistaking or has
suggested?

MR. CLEMENTS: | am not going to speak for the
bean counters.

(Laughter.)

MR. McKITRICK: (Laughter) Who isabean
counter?

MR. CLEMENTS: No, | think onething if there
was some hypothetical bean counter listening in isthey
might be interested to know that there seemsto be a
lot of support for that |etter and maybe more prior to
the NOI, and that seemed to come from across the board.
That tells me that thereis kind of a substantial
school of thought out there from all the interest
groups that there ought to be more going on before the

NOI.
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MR. McKITRICK: Ann?

MS. MILES: | wanted to say onething. |
don't think there is going to be alot of -- | won't
speak for the Commission | will just speak for me --
when the complaint for years has been time, how long it
takesto actually lengthen what is out there, | just
don't know that has a chance of flying. | mean,
somehow | think we have to -- this new process needs to
do good things, but it needsto doitin avery
reasonable period of time. What am | looking for? |
am looking for schedules. We need to be --

MR. CLEMENTS:. We need to keep thetrain
moving.

MS. MILES: That isstill not theword | am
looking for, but it istoo late for me to think of it.
Anyway, | am not sure there is going to be alot of
interest in making longer on the books. Y ou know,
something may happen that requiresit to need to go to
alonger timeframe, but what we are looking for is how
to do thisin amore condensed timeframe.

(Technical audio interruption.)

MR. McKITRICK: We have aplan that batteries
will die on all of these thingsin 10 minutes.

(Laughter.)

MR. SAWYER: | should have asked permission or
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something. | would take strong exception with the
suggestion that we are lengthening the time. The key
hereisto finish on time, not to start as late as
possible and then have year after year of annual
licensing because you haven't done the process right.
If you want to have enforceabl e timeframes,
you need to start with realistic timeframes. 1f you
start with the idea that we want to make it look like a
five-year process, even though it may take ten because
we have skipped processes and we ended in the annual
licensing, you are doomed to failure. Y ou need to set
areasonable schedule so then you can live by it.
Again, in going to 6.5 years we are shortening
thetime. Thereissimply no question about that. We
believe you need a structure that allows sufficient
time and hard work up front to determine the scope of

the studies, atwo-year period for those studies, and

then work them into the environmental documentation.

We think the time we have suggested for that
isrealistic. If you instead say, "We are not going to
start until five years before,” then you either set a
schedule that is not realistic and you are just going
to be missing things and then at the end you will need
extrastudies, or you are going to be agreeing to

multiple extensions along the way. Either way itisa
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longer time frame. | think you need to set arealistic
timeframe and then live by it.

MR. CLEMENTS: Andrew, refresh my memory.
When does the 401 application get filed in your
process?

MR. SAWYER: A year beforethelicenseis
issued.

MR. CLEMENTS: Okay.

MR. BARTHOLOMOT: Two observations. Wasl
next?

MR. McKITRICK: Oh, there, I'm sorry
(laughter). Yes?

MR. BARTHOLOMOT: Henri Bartholomot. One
point EEI made in our comments is to encourage the
Commission to avoid duplication in the licensing
process. | think onething I took from your remarks,
Ann, isagood starting point in thinking about this.

If we can make the process address some of the
concerns about early issue identification and early
study identification and work within the current five
to five-and-a-haf-year timeframe pre-licensing, |
think that ought to be the goal because it islooking
at away to make the process within the existing
timeframe work, work better.

Itishard to generalize. | understand the
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sense that, gee, that may be tight for individual
projects, but it is hard to generalize that for all

projects. | would actually hope that when you have
three to three and a half years from that NOI stage to
when the application goesin that would be ample time
to do that -- issue identification of study requests,
process and actually do the studies -- and have that
incorporated in the license.

The other point isthat as we are looking at
offering options to applicants that that timeframeis
going to depend in part on which process, and so if you
are talking about a heavily pre-filing scoping and
NEPA-loaded process, that may put alittle more
pressure on folks. That iswhy | think we have said,
yes, the idea of early notice to applicants so that
they can factor that into their decision process makes
sense. But, again, not one sizeisgoing to fit al.

MR. McKINNEY: Jim McKinney, the State of
Cdlifornia, the Resources Agency. | want to echo some
of the comments of my colleague Andy Sawyer. In my
view, the difference between 5.5 years and 6.5 yearsis
apolitical difference; it is not a substantive
difference. Itisnot adifferencethat isbased in
the data on how long it actually takes to moveto a

relicensing, to come to agreement on what the study
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plans are, to implement the studies, to analyze the
results, to prepare a draft application.

As Californiasaid in our written comments,
relicensing is hard work. When you are working at 30
to 50-year intervals, it takes alot of data, it takes
alot of good science, it takesalot of good analysis,
and alot of discussion afterwards. On a50-year
timeframe, a one year difference between 5.5 and 6.5,
inmy mind, isjust negligent.

WEell, a couple of more points. In California,
we have had annual licenses renewed for 25 years, for
18 years, and we have two that are now at the 10-year
mark. That isquite abit longer than thisfive or 5.5
years, and they generally tend to run over.

One of the concerns we had with the FERC 603
Report isthat there were alot of assertions that the
process takes too long, but there wasn't
methodol ogically sound data upon which to make those
assertions. That was our finding from the State of
Cadlifornia, and Interior and the GAO all reiterated
those findings.

What we are trying to offer with our proposal
issome regulatory certainty. All the proposals on the
table thusfar call for a shorter, cheaper timeframe,

yet there is no mechanism to force applicants/licensees
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to do the studies that need to be done so that state

and federal regulatory agencies can make the decisions
they need to make based on state and federal law on a
sound evidentiary record that uses good science.

Until you have enforcement of timelines and
FERC stepping up as afedera lead agency, the 5-year,
5.5-year godl, | think, isgoing to be politically
expedient, but we are not going to get to our common
goal.

| think all licensees, state agencies, tribes
and federal agencies sharethis, whichisto havea
process that results in better decisions that ismore
administratively efficient and doesn't waste utility
dollars or ratepayer dollars.

MR. McKITRICK: Good. | would suggest aswe
go through thisto realize | think -- the point isit
isgoing to be hard for us to codify some of thisin
regulations, extending time periods, not that there may
not need to be additional studies, but help usfind
ways that maybe we can do that and not make it so that
we have asix- or seven-year process pre-filing.

Let's have one last question and then move on
to settlements, with the reality that as we start to

come back to this and have an ability to discussthis

over the next couple of days, to come back Thursday and
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maybe have some actual resolution of some of these
guestions.

MR. BECHTEL: | don't want to belast, | saw
Andrew aswell.

MR. McKITRICK: Okay.

MR. BECHTEL: Only that | represent the
governor of Oregon and the State of Oregon and have
coordinated alot of states since the eighties. When
we go before the congressional committees, we are
always criticized basically because of late, late
licensing that have long expired or they are in annual
licenses. They could be 5, 10, 15 yearslate. No one
complainsif they are actually done on time.

Our point is that the states and many of our
colleagues are criticized through al of these years
for not having licenses to be completed on time. Then,
we have seen legidative initiatives that have also set
very difficult timelines and benchmarks within those
processes that were almost doomed to trigger and fail.

Where Cdliforniais coming from and where
amost al of the folksthat I work with are coming
from isthat we really want a process that really works
and makes all look good and fair. So, you have got to
have reasonabl e times there and allow the process to

move forward. Wethink Californiaisthat, because the
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timeframe also scopes down. If you have agreements, it
doesn't take that entire six years, six and a half
years.

MR. McKITRICK: Okay.

Andrew, you have the NGO perspective on this,
so we will let you have the last word.

(Laughter.)

MR. FAHLUND: | wanted to support the
interests of the state of California. | mean, | think
we have expressed similar interestsin the past and
sharethe interest in actually getting to a resolution
in atimely manner, but actually having a process that
isredistic.

We, | think, recognize the political challenge
of the optics of extending that time period. Our
proposal really focuses on aredly hard and, arguably,
more rigorous set of requirements up front, in other
words, than notice of intent and theinitial
consultation document -- | forget what we called it --
hasto have alot moreinit in order to realy meet
the schedule of five and a half years. If you don't
have that, then you are kind of lost.

There is going to need to be some kind of an
enforcement mechanism that if somebody comesin the

door with aninitial consultation document or a notice
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of intent that isincomplete, that there are
consequences for that, and that the delay that results
intheend isnot laid at the feet of the states

through political means or at the feet of the
environment or tribal interests or whomever is
victimized by delay.

| am not suggesting that licensees ought to be
held responsible for all delays, no by any means. |
think everybody has got to have responsibility for
that. However, right now, asfar as| can see, there
is not very much accountability for folks who aren't
willing to come forward with really robust information
right from the get-go.

HOW SHOULD A NEW LICENSING PROCESS
ACCOMMODATE SETTLEMENTS?

MR. McKITRICK: | understand.

Thelast question is, How should the new
licensing process accommodate settlements?

John?

MR. CLEMENTS: Weéll, | guess mentally | will
just go back to the dlidewe had. Virtualy alot of
comments, virtually everybody commented on this.
People wanted guidance for us, first and foremost, but
we didn't get alot of specifics about what kind of

guidance we were supposed to give.
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There were some peopl e that said you should
have guidance that tells peopl e a settlement should
have an adaptive management plan for the project.
Then, we have had other comments that said, from people
that surprised me that said --

MR. McKITRICK: They can't hear, John.

MR. CLEMENTS: -- that, "We don't want
anything to do with adaptive management plans because
they sap our post-license resources, and they are just
used as an excuse not to do something at the time of
licensing." We had a divide on what the guidance ought
to be for that.

We had alot of generalized requests for
guidance about what the Commission will and will not
accept in a settlement agreement. We have issued
ordersthat deal with that. 1 am not sureif people
are aware of that and want things to be translated into
arule, or if people are saying, you know, "Wejust are
not aware of your guidance." Thereis guidance out
there, so | am not surewhat it is that people want
there.

People wanted alot of flexibility on the
ability to reach a settlement in terms of timing and
also flexibility on content. Basically, in anutshell,

people would say, "Defer to the settlement, end of
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discussion," which isn't always a practical thing, and
people put alot of stuff into settlements these days
that don't specifically relateto thelicense. They
have side agreements that they work into the
Settlement.

We don't have objections to those, but there
are limitsto what we can actually put in the federal
license which appliesto the licensee. | am kind of
hoping we can get some better guidance, some more
specific guidance about how we can accommodate

settlements.

MR. McKITRICK: Specific thingsjust from the

standpoint of we are looking for guidance or we are
looking that this settlement should somehow be
incorporated in regulations?

MR. CLEMENTS: Wdl, not incorporated into
regulations, but people want guidance, | guess, in the
regulations as to what will and will not be acceptable
in a settlement.

MR. McKITRICK: | understand.

MR. CLEMENTS: That issomething that | think

iskind of doable, although it is out there in the form
of orders. But the one thing that kind of everybody
said was, "Y ou have to allow time for people to

settle.” There seemed to be kind of an assumption
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there that settlement discussions could not go on
simultaneously with the processing of the license
application because people's resources would be tapped
out, and they wouldn't be able to talk settlement while
the process is going on, or they wanted the Commission
to stop issuing NEPA documents or taking other
procedural steps.

Sometimes there were sort of requests for
open-ended, just freeze the Commission process while we
talk settlement, and then we will get back to you.

Then some said, "WEéll, freeze the process for, say, a
period of 12 to 18 months while wework it out. If we
haven't done something within 12 to 18 months, you can
go ahead."

People are sort of all over the map on this,
so | am trying to figure out how to bring all of these
concepts into something that is fairly workable and
that can be sold.

MR. McKITRICK: Can | have about 10 minutes of
your time, Tim, to talk about this? Stop me; okay?

MR. WELSH: (Nodding head.)

MR. McKITRICK: Timisgoing to have some
closing remarksto talk about the interesting things
that we are going to be doing tomorrow, but maybe we

can go for about 10 minutes or so dealing with
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Settlements.

Brett?

MR. JOSEPH: Brett Joseph, National Marine
Fisheries. | think there isacommon theme between
these last two questions. It goes back to the basic
problems that we are trying to solve here or basic
objectives, that is, to achievetimely licensing and to
achieve quality decisions. | think those two themes
arereally brought to the fore particularly on the
guestion of settlements.

Having dealt with a number of settlements and
gone through that process, as have many in the room, it
isclear that successfully achieving a settlement is
really the best way of ensuring a quality outcome and a
fair outcome.

However, just to put on the table in addition
to the question pertaining to the cutoff point, you
know, | think thereis aso an equally important
guestion as to when settlements begin. The bottom line
isthe adequacy of information. It goes back to the
same issue that was raised in the preceding question.

There has to be adequate information developed
before settlement negotiations begin with any chance of
atimely and successful outcome. Putting in interim

benchmarks or strict timelinesis not a substitute for
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having quality information underlying the
decision-making process, nor is any formal window of
opportunity to conduct settlements because as certainly
any attorney knows settlements can be reached virtually
on the way to the courthouse. In those types of
situations, people know what the issues are and you
know where you stand.

However, from my experience, oftentimes
settlement negotiations have dragged out precisely
because of the lack of information. Unfortunately,
there have been instances where it appears, or at least
theimpression isleft, that FERC is encouraging
settlementsin lieu of adequate development of
information by signaling that where there is consensus
between the parties the requisite record does not have
to be as robust.

That may be the case, but before we can get
into settlements, the settlement still needsto be
supported by an underlying record, if thereis any
aspect that would be built into the regulations
themselves.

| think much of thisis going to happen on its
own, the part that needsto be | think reflected in the
regulationsis aclear requirement that before

settlement negotiations will be accommodated through



flexibility in the process there needsto be a
determination that the studies have been completed and
provided adequate information to support those
negotiations.

MR. McKITRICK: I'm sorry. Go ahead.

Richard?

MR. ROOS-COLLINS: Richard Roos-Callins.
John, you asked two question, and I'll take them in
order. First with respect to guidance, what settlement
condition is approveable and what is outside your
jurisdiction, this same question arose at the informal

workshop which John Katz (phonetic) facilitated in May.

He made the same comment, that your decisions establish

guidance.

We heard from the resource agencies and NGOs
that your case law may not be as consistent in our eyes
asitisinyours. Therequest that we made, | still
think it isagood one, issue atwo- to five-page
document that you amend periodically that deals with
those settlement conditions that tend to cause trouble.

Settlement conditions that establish licensing
duties for operation of the project are no-brainers.
Settlement conditions that cause trouble are those that
establish reciprocal rights between licensee and

non-licensees. Y ou could say an adaptive management
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condition would be more likely to be more acceptable if
it were stated in the following form. | mean, that is

al that the HRC was asking for in our request for
guidance on settlement conditions.

With respect to the question that is on the
board, again | think the key hereisfor the licensee
and the participants with the support of the Commission
to design a process that alows adequate time and the
right time for settlement negotiation and deals with
the contingencies that inevitably arisein
negotiations.

The licensees and the participants plan on 12
months of negotiation and in the 11th month they run
into trouble then. They shouldn't wait for the 11th
month to figure out how they will deal with that
contingencies. There should be a process plan from the
get-go that estimates what time is needed for
settlement and when that time will occur and what will
happen if adelay occurs, whether it is because the
study isn't completed or for some other reason.

MR. McKITRICK: Thank you, Rich.

MR. CLARY: Don Clary from the Shoshone
Paiute. We just wanted to note that whatever is
implemented with regard to the settlement procedure

that the tribe should be included in the negotiations,
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that they should be included as a signatory to any
ultimate agreement.

MR. McKITRICK: Okay. Good.

Dan?

MR. ADAMSON: Dan Adamson, Davis Wright. Just
that | think you have to make these decisionson a
case-by-case basis whether to extend a processto allow
for settlement. | think that in the past the
Commission was probably alittle too permissivein
terms of extending proceedings. | think then the
Commission then kind of went the other way to maybe
being not accommodating enough, so | think thereisa
happy medium there that you need to hit.

MR. McKITRICK: Thank you.

John?

MR. SULOWAY : John Suloway, NHA. Maybel am
overreacting to what Brett said about having all of the
studies completed before you start settlement
negotiations. | think you need to be alittle bit more
flexible than that.

| do recognize that sometimes you can actually
damage settlement negotiations because you haven't
completed enough of the work, but to kind of say,
"WEell, you can't even start settlement negotiations

until, say, you have the notice ready for environmental



anaysis' or something like that is counterproductive.

| think there should be alittle bit more flexibility,

but maybe | was reading too much into what Brett was

saying.

Conceptually, | think it isimportant to have
as much study information as possible. But, again, |
have seen some cases where we started the settlement

negotiations long before all of the studies were done.

It was mainly because of the momentum that was built up

in the team. Actualy, the people that werein the
room, whether it was agency person or it was a
consultant who was a specialist in a particular area,
they used their professional judgment to help fill in
the record, if you will, to reach a settlement.

Again, | don't want to seem internally
inconsistent, but, you know, there needs to be
flexibility. | think somebody said that you do it ona
case-by-case basis, and | think thereisalot of
validity to that statement.

| think also, and this again may sound a
little contradictory, having deadlines in settlement

negotiationsis very helpful. | think most of us have

gone through this that if you have " X" number of months

to fill, we usualy fill them. Y ou know, it istoo

easy. So having deadlinesisuseful, it is good.
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On the other hand, and NHA said thisin their
comments, the application of some common sense
sometimes, particularly lately with FERC, | think would
be helpful. Sometimes| think in some cases we feel
that FERC has kind of arbitrarily stuck to a deadline,
if you will, when all of the folks in the process said,
"Look, we need afew more weeks. Don't issue aDEIS or
anything like that, because then everybody who is
working on the settlement negotiations is going to have
to drop that and fire off awhole bunch of letters."

Again, this sounds alittle contradictory or
could sound contradictory, deadlines are good, but it
isthe use of common sense in enforcing those deadlines
| think that is important.

MR. McKITRICK: Thank you, John.

Maybe one last question up here, Brandi.

MS. BRADFORD: Thisismore of acomment.
Brandi Bradford with the National Park Service. | was
just looking at the timeline for the IHC Proposal right
at this moment, but there isnot aplacein here, a
regulatory place, where, as Dan suggested, you make
that decision on a case-by-case basis whether thisis
going to settlement or whether it is not.

There was not aso, as Brett suggested, any

time put in here to actually have those settlement



negotiations. Maybe that isone optionisto put a
placeholder in here to determine at some point whether
itislikely to go to settlement. This could be after
al of the studies are completed or it may be at some
point before that. Maybe that is something we can look
at tomorrow isto put that placeholder in there.

MR. McKITRICK: Okay, good.

Art?

MR. ANGLE: Art Angle, Enterprise Rancheria
In regards to the settlement agreement, in my
experience with relicensing | am dealing with when the
guestion was asked, "With regards to the settlement
agreement, if the tribes do not sign onto this
agreement, what happens?'

The answer was, "Well, they just smply get
another year extension."

My question was, Well, how many years
extension do they get?"

And they said, "WEell, you know at least 20
years."

(Laughter) If they get 20-year extensions,
why are we working so hard to get a settlement
agreement? Y ou know, | think the 6.5-year extension or
the 6.5 years to come to a conclusion in the settlement

agreement would beideal, but at 6.5 years we want that
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settlement agreement and the signatures signed onto
that and the permit issued; if not, maybe we shouldn't
be licensing them.

MR. McKITRICK: | understand. Supporting
deadlines for these things, yes.

| certainly appreciate you al participating
inthis. | think it was helpful to al of us here.
Hopefully, it will help in some of the workshops
tomorrow, seeing some of the questions that have come
about.

| would like to let Tim give some idea of what
iscoming up and what we are going to be doing and some
information that will be availableto you. Yes, and |
will restate that we will revisit these questions on
Thursday afternoon.

MR. CLEMENT: | think heisasking about his
guestion about how we work tomorrow and the next day.

MR. McKITRICK: Oh.

MR. CLEMENTS: Let'slet Tim go through what
the Plan A was and take it from there.

MR. McKITRICK: All right.

INTRODUCTION TO POST-FORUM STAKEHOLDER
DRAFTING SESSIONS
MR. WELSH: Yes. What | would liketo doiis,

first of dl, finish Ron's dides that he didn't
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finish, which iswhat is coming up next asfar asthe
entire process goes.

(Laughter.)

MR. McKITRICK: Oh.

MR. WELSH: After this, our next will be
working with our drafting partners, the federal
agencies, in preparing a Notice of Proposed Rulemaking,
which we are targeting that would be issued in February
of next year. Following the release of that NOPR,
there will be more technical conferenceswhere | will
actually bring the Notice of Proposed Rulemaking and
ask for people to comment very specifically on it.

We have chosen the cities, although we don't
have the dates quite yet, we will be visiting in:
Portland; Sacramento; Milwaukee; Charlotte; Manchester,
New Hampshire; and here in Washington, D.C. The
technical conference will be coming to acity near you.

Then in April, the very next month, we will
have some stakeholder drafting sessions similar to what
we are having tomorrow. Again, asthe process moves
along we get more and more specific, and we will
actually get more specific, we will actually be looking
at the NOPR at that time. Then, once again, we will be
working on thefina rule and our target isto have a

final rulein July 2003. Once again, | think in your
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packets you have our little flow chart with all of this
information on there.

Nino, | saw your hand, go ahead.

MR. MASCOLO: How arethe technical
conferences going to be different than the stakehol der
drafting sessions?

MR. WELSH: Wéll, | don't think we have really
fleshed that out yet, Nino. | think though that they
will be very similar to the sort of post-forum
licensing stakeholder workshops; although, we have
talked about once again doing maybe breakout groups and
that type of thing aswell.

MR. MASCOLO: Will the technical conferences
occur before or after comments are due on the NOPR?

MR. WELSH: Before. It will be during the
comment period, essentially.

Okay. Now what | would like to do next is,
first of al, I would liketo go over -- and this
should be in your packet -- those of you who have
registered for our drafting sessions tomorrow will take
note here. | would like to go through the agenda for
tomorrow and talk alittle bit about how things are
structured, the types of things we are looking for,
then | would like to over afew, | will call them, some

groundrules or just some suggestions for how things
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should work, and then | would like to talk alittle bit
about our worksheet.

After | get those three things done, then |
would like to visit some questions that were brought up
earlier about what is happening tomorrow. Henri
brought up oneidea, and | would like to sort of pose
that to the group for alittle bit of discussion.

We are hoping that the drafting groups, there
are going to be three, we have proposed three drafting
groups, as you have seen from our Web site: Sort of
the Early Application Development Group, which isfrom
the beginning of the processto alittle bit after
scoping; then the Study Development/Study Dispute
Resolution Group, which sorts of takes through sort of
the development of the study plan and dispute
resolution all the way up until around the draft
license application; then the third group is sort of
the Post-Filing Group, sort of what happens after you
file your application. Those would be the three
groups.

Depending on what group you are on, and you
probably want to find out, "Well, where am | supposed
to go," we are asking that everyonethat is
preregistered go to Room 3M-2A and B. Wewould like

for people to kind of show up there maybe around 8:30,
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so that you can sort of find out where your group is
and find out how to get there so you can get to your
room.

| mean, they aredl inthisbuilding. They
are not scattered around Washington, D.C. You don't
have to worry about that, they areall in this
building. So around 8:30 you should go to Room 3M-2A
and B, which isathird-floor conference room. Right
now, we are on the second floor so you just go up one
other floor. Then, find out where you are supposed to
go, and then at 9:00 your sessions will begin.

Each session will have its own facilitator. |
would just like to introduce them to you right now.
After | go through this, they might want an opportunity
to kind of say afew words about the types of things
that they are looking for.

Now, the pre- or the Early Application
Development Study Group will be facilitated by
Tom Dewitt over here (indicating).

Tom, raise your hand.

MR. DEWITT: (Raising hand.)

MR. WELSH: Thereyou go. The Studies
Development and Dispute Resolution Group will be
facilitated, if you are not sick of him already, by

Ron McKitrick.
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(Laughter.)

MR. WELSH: Finaly, the Post-Application
Filing Group will be facilitated by John Blair over
there (indicating).

Anyway, we will spend the morning in our
groups sort of going through these worksheets that | am
going to go over in aminute, then have lunch. Then
after lunch, around 1:00 continue in your groups. Now,
around 3:45, the groups will break and you will have 15
minutes to get adrink of water or whatever and to get
back to 3M-2A and B for a drafting group progress
report. Now, that is so that everybody can hear what
the other groups have been doing, and we can have a
little bit of adiscussion around that aswell. | will
facilitate that myself.

It will just give you an opportunity to just,
as| said, find out how far people have gotten, some of
the issues that have been brought up so you can sort of
take that information with you for the second day.

Now for the second day the idea would be the
same. Y ou would be going to your groups at 9:00, we
would have lunch at 12:00, then the drafting groups
will continue after lunch until 3:00, and then we will
once again convene for what probably will be the most

important part. Each group will give afinal report on
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sort of the areas of common ground that they identified
and where some of their areas of agreement and
disagreement were with their particular part of the
process. That isavery important aspect of it which |
will explain in afew minutes.

We have reserved some time, as Ron mentioned
earlier, to sort of revisit some of these general,
overarching questions. Thinking that now you have sort
of been through the process alittle bit, anew
licensing process, and how it would work, we want to
see if maybe some perspectives may have changed a
little bit on some of those overarching questions. |
think that would be an interesting aspect to this.

| would like to go alittle bit and talk about
some of the groundrules here. Okay, just alittle bit
of thingswe are looking for here. Thefirst and most
important part is, as Ron said earlier, thisisnot a
negotiated rulemaking, so thisisn't any kind of a
negotiating with FERC staff.

What we have here is we wanted something that
sort of goes beyond the typical rulemaking, you know,
file your comments, we look at them, "Thank you very
much." We wanted to take alittle step further anyway.
We thought that this would be a unigue way to get a

bunch of stakeholders together to talk about their
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ideas and seeif they could find some common ground
around the process itself, rather than just around the
guestions.

However, it isjust important to note that it
isn't anegotiation with FERC staff. We will be acting
asfacilitators to answer any questions about the
process, about the current process and that type of
thing, but we are going to be still in sort of our
listening mode.

The idea of these drafting sessionsisto once
again look for common ground and identify areas of
agreement and disagreement. This sort of goes along
with the next bullet, which isthat we are expecting
that the group should address all of the process steps
aswe outlined in our worksheet.

We don't really want people to get too hung up
on one particular aspect of it. We kind of want you to
move through the process, once again, looking for the
common ground, but then also identifying areas of
agreement and disagreement.

The fourth bullet iswe are asking for no
attribution for whoever you are representing. I1nthe
fina report, it would come that several individuals
believed that the process should start six and a half

years prior to the NOI, and there were two individuals
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that thought that was too long of a period of time.
That isthe type of no attribution that we are looking
for.

Now, as | mentioned earlier, the final report,
each group will have afacilitator and a notetaker, but
the notetaker is strictly to serve the group itself.
Thereisnot going to be any kind of a stenographer or
any kind of open record in the groups themselves. Asl
said, the notetaker isjust to serve the group, to sort
of keep ageneral record of kind of whereyou arein
the process and what people have said.

The part that will be on the record will be
thefinal report. Your little summary at the end, when
we al reconvene again in the third-floor conference
room, there will be a stenographer there to record
those final reports. Only the Drafting Group Final
Report will be on the record.

Now, these final reports, as| said, these are
another method of getting stakeholder comments. These
will be considered aong with all of the other comments
that John mentioned this morning. They are just going
to be sort of in adifferent format. Wewill be
considering them aong with al of the information in
the record.

| guess the most important part, we arereally
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out on alimb here with this, so we are asking you to
really be creative and use this time effectively to
sort of work through the process and get some of your
issues out there and ook for some kind of common
ground.

Now, to help you with the process alittle

bit, we have put together thisworksheet. Thisisa

much more devel oped worksheet that we put on the Web

site than what we put on the Web site last week. This
isnot in your packet right now. But on your way out

if you see Susan, she will be at the table, and they

will be available for you to pick up, and so you can

all run back to your hotel rooms tonight and go through
thisvery carefully and think about it. So, you have
homework to do.

Anyway, thisis about a 30 -- | don't know,
about a 35-page document. What it doesis, asyou all
know we have about six different proposalsin front of
us right now that advocate new processes, some
integrated and some not so integrated. This sort of
takes each step in the process and sort of lays out the
information from each proposal.

Now, as Ann mentioned earlier, we are not
asking you to vote and pick one, these are just to get

the ideasin onellittle spot so that you can see the
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types of ideas that have been brought forth, so that
you can either invent your own ideas or maybe meld them
or maybe you do want to pick one. Anyway, each little
box in the process we sort of tried to match up as best
we could each of the different proposals time-linewise
so you will seethislittle table here.

Then, underneath there are key issues,
comments and questions that sort of go to maybe some of
the differences between here. | got together with Ann
and John and we sort of posed some of these questions,
and we want the facilitators to sort of help you
address and will sort of help you to make the types of
decisions that your group will have to meet.

At the top, like this (indicating), the first
oneisfor the Early Application Development Group, it
isalmost divided into about athird so that group has
about 10 pages, Study Development has about 10 pages,
and then Post-Application has about 10 pages. Y ou will
go through, and, as | said your group will be up here
(indicating) in the right-hand corner, and thisisjust
to sort of guide you through the process. By no means,
do not feel restricted in any way; it isjust some sort
of a guidance document for you.

Before we get into our open discussion, are

there any questions about what is going to be happening



tomorrow and how we have proposed things to work?

Y es, Cathy?

MS. MESSERSCHMITT: | have seenthe IHC
Proposal and the NRG Proposal and the State of
California, | have not seen the other three. | am
assuming that | can read those?

MR. WELSH: All of the proposals are in your
packet.

MS. MESSERSCHMITT: Wonderful. Thank you.

MR. WELSH: We Xeroxed them all, and they are
al inthere. You can read them tonight before you go
to bed (laughter).

MR. BARTHOLOMOT: | will reiterate my process
proposal.

MR. WELSH: Yes, please.

MR. BARTHOLOMOT: | have actualy found it
helpful to walk through the general questions you posed
today. | think now you are turning to some
subgroupings of maybe more specific questions on
various topics, and | think today's discussion and
being able to hear the various state and tribal and NGO
and industry perspectivesisvery helpful. What |
pitched earlier as at least one option would be to
continue working through these areas of questions, but

as an overall group to be able to continue to get that
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interplay.

MR. WELSH: Okay. Let mejust say that one of
the reasons we sort of split things up was just the
notion that we felt that you could work more
efficiently in smaller groups than alarger group could
work.

| guess, Henri, the fear was that we would
Oet, like, 200 people, but obviously we didn't get 200
people. Does anybody have any comments about what
Henri is proposing here?

Brett?

MR. JOSEPH: Yes. | had another comment |
just wanted to put on table. | know this morning there
was alot of discussion about the question of whether
there should be a new process or revisions to the old
processes. | want to make sure that we carry that
discussion forward, because that isreally a
cross-cutting issue across all three of the categories
that will be taken up.

If we can presume that there are good ideas
that can be developed in each of these three groups,
that they may be worth considering as refinements to
the existing processes, again on the assumption that
they continued in some form.

| would make the recommendations that the
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groups be asked to consider in addition to these issues
in the context of a new process also consider what, if
any, of the ideas have been generated through this
consensus-building, non-negotiation whatever, however
you want to characterize it, would be appropriate to
consider as reformsto the existing licensing process.
Then, maybe report that back aswell.

MR. WELSH: Okay. Good, fair enough.

Anna?

MS. WEST: | wasjust going to ask on the
small groups, Aren't the small groups going to have
representatives from each of the sectors here, the
three groups as currently designed?

MR. WELSH: Yes, | mean --

MS. WEST: Tribes, NGOs--?

MR. WELSH: | mean, we didn't do any kind of
manipulation with the group. We just gave everyone
their first choice.

MS. MILES: It isrepresentative.

MR. WELSH: Itisrepresentative.

MS. WEST: Thediversity that Henri islooking
for that we are achieving in the group of whatever we
are, 50 or 60, will also be achieved in those three
groups?

MR. WELSH: Right. It will essentialy bea



subset of this group.

MS. WEST: Y ou get three times as much work.

MR. WELSH: Mr. Suloway?

MR. SULOWAY': John Suloway, NHA. Wetalked,
Henri and | talked, about this. At first | thought,
"Wéll, that isa pretty good idea." Seeing what has
happened today, | still thing 50 or 60 peopleisalot
of people, | realy think we will be more efficient and
more productive if we work in smaller groups.

| think also, though, that at the same time
our facilitators really have to keep us on the mark,
they need to push things, need to ask questions,
follow-up questions, and not let a group kind of
meander because we will tend to do that. The job of
the facilitator should be to keep us on course.

MR. WELSH: Okay.

MR. ADAMSON: Just aquick comment, | think
that you can't assure that each subgroup is going to
request every point of view, and so | think there
should be an understanding that it may be that a
particular subgroup comes up with something. Let's
say, you know, there are some differences of opinion
even within the three sectors that Annaoutlined. |
think that one shouldn't assume that if thereis

agreement in one group that necessarily extendsto
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every other entity that isin that particular class.

MR. CLEMENTS:. That isour assumption, and
that is one of the reasonsthat periodically the big
group will come together again so that everyone can
hear what is happening in the other groups, because we
recognize that not everybody can have somebody in each
of the groups.

We also wanted to keep them small to give each
group asmaller thing to work with than the entire
soup-to-nuts process. We figured if you can kind of
focus on afew big issues within your area, you can
have a better chance of actually getting somewhere and
coming back with something that isreally useable for
al of us.

MS. BRADFORD: Just aclarification question.

MR. WELSH: Brandi Bradford.

MS. BRADFORD: Brandi Bradford, Nationa Park
Service. What Dan was saying was absolutely on the
mark. Arewe going to aso be reporting on that final
report the areas of disagreement where we couldn't come
to resolution in agiven area?

MR. WELSH: Most definitely. Bullet number
two, look for common ground, identify areas of
agreement and disagreement, very important.

MS. BRADFORD: Thank you.
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MR. WELSH: Thank you, Brandi.

MR. BARTHOLOMOT: One of thereasons | raised
the idea was because there is quite a bit of interplay
between the various phases of alicensing process. As
| said earlier, even if you have multiple tracks you
can choose them on, whichever track you are on what
happensin the early stageis going to affect what is
going to happen in the study stage, which is going to
affect what happens post-filing.

That interplay, | guess| just don't know how
you are going to divideit up. | didn't understand,
you know, that the Pre-filing Early Application Group
would run just up to the study request time frame. |
am sort of sitting here -- well, how do | draw that
dividing line? | will be interested to see the packet,
but | have a hard time thinking abstractly about one
little piece of the puzzle and not thinking about how
it interplays with the others and which track you are
on. You know, maybe others are more sophisticated and
capablethanI.

MR. McKITRICK: We were kind of aware of that.

(Laughter.)

MR. BARTHOLMOT: Y es, no doubt.

MR. McKITRICK: But we though the lesser of

the evils was that than having 50 or 60 people trying
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to go through it from page 1 to page 30, which just
seemed undoable in the time that we have to do whatever
we are going to get done.

MR. WELSH: | think, Henri, those issues can
surface in two ways. Number one, hopefully, during the
progress report other groups can hear what the group
that is doing the process preceding them maybe the
direction they are going in, and maybe then they can
factor that in the next day.

Then, on the other hand, maybe during the
final reports there can be some discussion about,

"Well, heck, that doesn't really fit together very
well." That issort of an inherent flaw, but, as John
said, that was sort of the lesser of two evils.

Any other comments on tomorrow?

(No verbal response.)

MR. WELSH: If you haven't declared what

particular group you want to be in, we would ask you to

do that tomorrow when you come to 3M-2A and B at 8:30.

Dave?

MR. DIAMOND: Do you need more peoplein?

MR. WELSH: Wdll, | can't read your lips, so
say it in the microphone.

MR. McKITRICK: Just about even.

MR. WELSH: All right. Thanks everybody.
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(Whereupon, at 4:15 p.m., the meeting was

adjourned.)

* % % * %



